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Supreme (Court Justices Present Views on Bar Integration 


From JourNaL oF THE AMERICAN JUDICATURE SOCIETY 


“For many years the Kansas Association has given consideration to the 
proposition of integrating the bar in Kansas. In order that Kansas lawyers may 
understand the various methods of integration now in effect in other states, 
the Executive Council pro to devote space in the future issues of the Jour- 
nal to this subject. The following is a reprint of an article published serially 
in the October, 1941, December, 1941, and February, 1942, numbers of the Jour- 
nal of the American Judicature Society, Volume 25, Numbers 3, 4 and 5. Your 
comments are welcomed on this subject. Direct your letters to the Secretary- 


Treasurer.” 


Supreme courts figured very little in the early history of bar integration. 
The Judicature Society's model act, adopted first in California, provided for 
the complete organization of the bar. In recent years, however, legislatures 
have limited their participation to a grant of power to the supreme court, and 
certain courts have asserted their inherent power and have employed it to 
establish the integration status. 

The attitude of judges toward integration is therefore of the utmost im- 
portance. So reasoned Walter Aitken, veteran bar leader in Montana and 
chairman of the Montana Bar Association’s integration committee, as he 
prepared his address for the annual meeting in August. Mr. Aitken wrote to 
the chief justice of every state having an integrated bar and asked for a brief 
statement of opinion as to the results of integration in his state. 

Twelve of the chief justices were able to answer personally, and in all 
of the other states but one an associate justice or some other person who was 
able to do so sent a prompt reply. In view of the fact that the correspondence 
took place during the vacation season, this must be considered an excellent 
response. The views expressed in these letters deserve a wider audience, 
and so, with the consent of their writers and Mr. Aitken, they become avail- 
able to readers of the JourNAL. 

Five of the letters are not quoted for various reasons. Chief Justice 
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Riner of Wyoming and Chief Justice O'Neill of Louisiana both pointed 
out that their bar organizations, completed within the past year, had not 
been in existence long enough to justify conclusions, although Judge O’Neill 
ventured a prediction that Louisiana’s would be a great success. Letters from 
Deputy Clerk Cox of Arkansas and from Judge Douglas and Commissioner 
Hyde of Missouri explain the differences between integration in those states 
and elsewhere. The letter from North Carolina was written by Edward L, 
Cannon, state bar secretary, who reviewed the attitude of the court toward 
the state bar in cases arising before it and concluded that “‘the supreme court 
is very much interested in the work of the integrated bar and is highly sym- 
pathetic with the purposes for which it was established.” 

Portions of letters entirely formal have been omitted as a means of econ- 
omizing space. 

ALABAMA 
Lucien D. Gardner, Chief Justice 


“I say without hesitation that the integrated bar of Alabama has accom- 
plished much good and has greatly clarified the atmosphere. It has worked 
well in this state and proven a great step forward. Though I have ‘not the 
opportunity of consultation today with the members of the court, some of 
whom are absent at this particular time, yet I feel safe in saying that the fore- 
going expresses the unanimous sentiment of the membership. I feel sure also 
the members of the profession over the state are highly pleased with the sys- 
tem and throughout the years there has been no effort by legislative act to dis- 
turb it. On the other hand legislative amendments have tended to enlarge and 
strengthen. 

“In administration of disciplinary authority the board of commissioners 
has been most careful and conscientious and its labors have provoked little if 
any adverse criticism. In our opinion the integrated bar in Alabama has 
proved a distinct success.” 


ARIZONA 
Alfred C. Lockwood, Chief Justice 


“The bar act has been in operation for eight years and, generally speak- 
ing, has given satisfaction to the bar of the state, although, of course, as always, 
there are some members who resent it as an invasion of their personal liberty, 
just as we still have some who do not like the strict requirements for admis- 
sion to the bar now observed in this state. I can say that at least eighty-five 
per cent of our lawyers think that on the whole the integration has worked 
excellently. 

“Before the integration of the bar it was very difficult to present charges 
of unprofessional conduct to this court, which alone has the power of disbar- 
ments in our state. The old maxim of “What is everybody’s business is no- 
body’s business’ applied most emphatically, and disbarment proceedings were 
almost unheard of. Under the new act a definite duty was imposed on the 
bar, and I am happy to say that it has taken this duty seriously and acted vigor- 
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ously thereunder. As a result a number of attorneys have been disbarred, and 
the general standard of professional conduct has undoubtedly been more 
carefully observed by the balance of the bar. 

“This court, under a statute adopted in 1939, was given the complete rule- 
making power in all matters, civil, probate and criminal. We exercised this 
power, with the assistance of committees appointed by the Bar to advise with 
us, and not only were their labors of great value, but the fact that the com- 
mittees approved our work undoubtedly had a great deal of influence in 
reconciling the bar to the somewhat radical changes which we made. We 
have adopted the policy of refusing to amend the new rules, except in cases 
of great emergency, until and unless the amendment has first been submitted 
to the bar at its annual meeting and approved by it.” 


CALIFORNIA 
Phil S. Gibson, Chief Justice 


“Rules of professional conduct were promptly adopted and approved by 
the court and have been amended as occasion required since. Sections or com- 
mittees of the bar to conduct specific studies have been organized and a house 
of delegates to represent local bar associations, together with representatives 
of attorneys not members of any local association act as a clearing house for 
legislative and other proposals to be presented to the annual convention. 

“Under the act the state bar assumed the obligation of examination and 
recommendation for admission to the bar of applicants, both graduates of local 
law schools and attorneys from other jurisdictions, thus relieving the court of 
an arduous task and the committees of examiners seem to have established 
an enviable reputation throughout the nation for fairness and efficiency. 

“One notable accomplishment through state bar committees was revision 
of the corporation law of California, putting before the legislature a com- 
prehensive and modern statute which was adopted in the year 1931. Another 
outstanding accomplishment is credited to the committee on legal publica- 
tions, which by careful investigation and negotiation has substantially re- 
duced the price of law reports and is actively continuing investigation in the 
field of other law publications utilized by the lawyers of the state. 

“Perhaps the least pleasant task of the organized bar has been in the field 
of professional discipline. It has nevertheless been conscientiously performed, 
usually through investigation by local committees whose findings are reported 
first to the board of governors and thereafter in the discretion of that board 
presented to the supreme court for consideration and action, subject to an 
application and the right of full review by the court itself, based upon the 
record supplied by the bar. The resulting elimination from the bar of un- 
worthy members has produced a definitely favorable reaction in the public 
mind toward the profession of the law as a whole. 

“Many other activities might be mentioned in which the bar has labored 
for improvement in our laws and court procedure. I think, however, enough 
has been said to indicate that we believe California’s action in this matter is 
well worthy of emulation.” 
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IDAHO 
James F. Ailshie and Raymond L. Givens, Justices 


James F. Ailshie, ]—“I was on the bench of the supreme court nearly 
twelve years prior to the adoption of this act and after that was in the practice 
for some twenty years, during which time I served as one of the commission- 
ers under the new statute; so that I have had an opportunity to see conditions 
before the adoption of the law and also since its adoption; and I consider it a 
great improvement over the old system. It has proven very helpful both to the 
profession and the courts in this state. We find that lawyers elected to ad- 
minister the law will really give more attention to the matter as commission- 
ers and will act with more strictness with their requirements of observance of 
the ethics of the profession than some of the courts used to do. 


“The method of investigating cases is speedy and simple. Anyone may 
prefer charges against an attorney; he may do so simply by letter. Such cor- 
respondence is kept secret with the commissioners and is privately investigated 
by the commissioner from whose district complaint comes. After investigation 
and discussion among the commissioners, if it is concluded that the charge 
is groundless, no further action or proceedings are taken. If, on the other hand, 
it is deemed of sufficient importance to justify an investigation, the matter is 
referred to the prosecuting committee for preferment of charges. In this way, 
an attorney is protected against false accusations and blackmail, while on the 
other hand, if the charges are substantial, the profession and the courts are 
protected by speedy hearing and decision.” 


Raymond L. Givens, ]—“For several years no avowed adverse comments 
have been voiced, at least generally, and this silence would seem indicative 
of universal approval and that the bar favors this type of organization. 


“You will notice that, while the court approves the rules, the bar itself 
elects the commissioners and they have universally been lawyers of the highest 
professional ability and standing and have given unstintingly of their time 
and thought to the strengthening and development of the organization. 


“There has been a marked increase in attendance at and interest in state 
and local bar association meetings each year since 1923, and enlarged par- 
ticipation in discussion and keen constructive analysis of live topics, thus 
stamping this as the Jawyers’ organization. Such integration has tended to 
knit the lawyers as a unit into an effective force, recognizing and living up to 
their responsibilities. 

“The bar almost unanimously approved an increase in bar fees from $5.00 
to $7.50 two years ago, more nearly providing adequate funds, always a serious 
handicap, especially in financing the rather expensive disciplinary proceed- 
ings unfortunately occasionally necessary. These dues are not unduly burden- 
some on the individual. 

“The last session of the legislature recognized the power of the court to 
promulgate rules of procedure supplanting our code of civil procedure and a 
committee of the bar appointed by the court is now engaged in formulating 
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tentative rules correlated, if not similar, to the rules of civil procedure in the 
federal district courts. 

“Under the integrated bar the commissioners have been especially in- 
terested in preserving the integrity and standards of the bar on a high ethical 
plane which of course redounds to the benefit of the entire profession.” 


KENTUCKY 
Gus Thomas, Judge 


“The unanimous opinion of all the members of this court as well as 
practically all the members of the bar is that they are most highly pleased 
with the results of our statute as elevating its membership and likewise weed- 
ing out many members who had long since deserved such action. Since the 

ge of the act the annual convention of the state bar association is an 
entirely different meeting than what it previously was. The attendance has 
increased three or four or five hundred per cent with corresponding interest 
in the well gotten up programs. District associations hold meetings in their 
territories where the members of the bar within that area gather together and 
discuss matters in which the profession is interested, and upon the whole we 
all regard the passage of the act as a most important forward step in the im- 
provement of the profession and for which reason we do not hesitate to recom- 
mend that the legislature of each state follow our example and like action on 
the part of other states in the immediate passage of a similar law.” 


MICHIGAN 
Walter H. North, Justice 


“After a number of years of unsuccessful effort by the bar of Michigan, 
the supreme court in the exercise of its constitutional supervisory powers took 
action in 1935 which created the integrated bar of this state. At that time there 
existed rather substantial opposition to the innovation; but I feel justified in 
saying that the beneficial results have been such that now the Michigan bench 
and bar almost unanimously approve the step taken. 

“T will not burden you with an attempt to recite in detail the results 
accomplished, but merely mention the following: The Michigan integrated 
bar is admittedly much more representative of our profession than the former 
state organization which was largely controlled by a few active groups. Mem- 
bership is now compulsory. Attendance at meetings is very much larger than 
formerly, and the control and management of activities is equitably dis- 
tributed throughout the state. Political lines are wholly disregarded. Ex- 
cellent work has been done in the way of self-discipline of the bar, and effec- 
tive results accomplished in curbing the unauthorized practice of law. 

“In writing as above I speak only for myself, but I have not the least 
doubt that the other seven members of the Court, if present, would fully 
concur.” 
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NEBRASKA 
Edward F. Carter, Justice 


“At the outset I want to say that I have been an advocate of complete 
bar organization since the matter first came up in Nebraska. I have not found 
a single reason for changing my views. 

“When Nebraska first integrated its bar by supreme court rule in 1937 
there was, of course, considerable opposition to it. During the past two or 
three years, opposition, has waned until one seldom hears any mention made 
of it. In my judgment, bar integration has proved its merit in this state. 

“The most notable results have been the added interest that all lawyers 
now take in the bar association; improved attendance in the state and district 
meetings; a great interest in legal institutes now conducted within the state; 
the progress obtained in procedural simplification and reform; the procure- 
ment of adequate funds for the bar’s program of professional advancement, 
a general improvement in the ethics of the profession brought about by a bar 
supported disciplinary procedure which affords full protection to the innocent 
and more certain punishment to the guilty; and a tendency toward better 
educational and character requirements for those admitted to the practice 
of law. 

“We in Nebraska naturally think that integration by court rule is to be 
preferred over that by legislative act. It is not my purpose to discuss the 
question, but the experience of the Oklahoma state bar association could well 
be examined before the merits of this question are finally determined. 

“Whether bar integration would work in Montana under the conditions 
there existing is a question I am not called upon to discuss. But in Nebraska, 
bar integration is generally considered by the bar to be a great success.” 


NEVADA 
E. J. L. Taber, Justice 


“The judges of our court are of the opinion that bar integration has been 
beneficial in many respects. Perhaps most of the opposition to the program 
has come from those who have experienced difficulty in obtaining admission 
to practice or have come under the discipline of the grievance committee and 
board of governors. 

“We think it is preferable to accomplish integration by court rule rather 
than by legislative enactment permitting or requiring it. In Nevada, how- 
ever, bar integration has been brought about by act of the legislature. Ex- 
perience has shown that sometimes when the state bar incurs the displeasure 
of an unsuccessful candidate for admission or that of some attorney who has 
been disciplined, attempts are made at the ensuing session of the legislature 
to obtain some modification if not the entire repeal of the state bar act. We 
feel that there would be greater stability if integration were brought about 
by rule of court. 

“We believe it to be the opinion of the great majority of the high standing 
members of our state bar that integration has led to a great improvement 
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and advance in the general character, ability and integrity of the state bar as 
a whole. We think that most of the members of the state bar in Nevada, 

icularly those in higher standing, would not consider for a moment aban- 
doning our integrated bar.” 


NEW MEXICO 
A. L. Zinn, Justice 


“Bar integration was accomplished in the state by an act of the legisla- 
ture in 1925. That act attempted to place authority in the board of commis- 
sioners of the state bar, among other things, to suspend or, disbar a lawyer. 
Our court held that only the court could do this. With this exception the 
bar of New Mexico has been functioning under this act, Sections 9-201, et 
seq., N.M.S.A., 1929 compilation. Personally, I feel that it has been a success 
and a great improvement over the old system of membership in a voluntary 
bar association. Machinery is provided for the hearing and disposition of com- 

laints against attorneys with dispatch and the supreme court receives the 
benefit of the conclusions and recommendations of the board of commission- 
ers, which board is selected by all the members of the bar of the state. 

“I believe also, that the integrated bar is due the credit for improving 
the standards and requirements for admission to the bar of the state which is 
resulting in a better equipped and improved personnel from the standpoint 


of qualifications and character. The organization as a self-governing body 
appears to me to be in a better position to accomplish these things through 
its elected representatives than is the supreme court. 

“In writing this letter I am speaking only for myself although I believe 
that the other members of the court probably feel as I do.” 


NORTH DAKOTA 
A. G. Burr, Chief Justice 


“Of course, the mere fact that an association is organized by law does not 
assure it will be successful; but after twenty years’ experience, and after com- 
parison with the results of the voluntary association which preceded it, I be- 
lieve we can arrive at a fair estimate of the merits. 

“We do not disparage the work of the voluntary association. The men 
who formed that association, who attended its meetings and conducted its 
affairs, were among the leaders of the bar; but being voluntary in its nature, 
its membership was small in comparison to the number of practicing lawyers. 
Under the present system, every practicing lawyer in the state is a member. 
If he makes no attempts to exercise any influence, that is his own fault. 

“Another factor which I believe is apparent after twenty years’ experience 
is that the younger lawyers take more interest in the work, and attend. They 
are members, and naturally feel a duty to exercise their rights. There is less 
liability of the work of the association falling into the hands of a self-per- 
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petuating coterie, although I would not for a moment intimate that there 
was any such coterie in our voluntary association. 

“Another factor which is of some importance is that under the old sys. 
tem, the bar association could not speak with authority as representing the 
lawyers. Today when the bar association takes official action, it speaks for 
the bar. Slowly such action must raise eventually the influence of the bar 
with the general public, although, to be candid, I doubt whether the public 
today cares very much whether the bar is organized or works under a purely 
voluntary system. 

“I read your letter to the court this afternoon at our conference, and 
each member of the court expressed himself quite freely as being in favor 
of our present system. We feel it has a better effect upon the bar in general 
and tends to create a unity of purpose and of action. The distribution of the 
membership of committees has always been very fair. Any lawyer desiring to 
be of service through the Association may find a place on the committees. Of 
course, the work of a committee depends upon its personnel. If a man is a 
mere ornament, it does not make any difference whether the association is 
voluntary or official. 

“Personally, I believe the tendency will be to enhance the reputation and 
the influence of the bar. Such matters are of slow growth, but when the 
lawyers speak through the association they speak with more dignity, impres- 
siveness and with less selfish interest than otherwise. This naturally will 
have its influence upon the public in the long run.” 


OKLAHOMA 
Earl Welch, Chief Justice 


“All of the justices are pleased with the operation of the Oklahoma bar 
association under the bar integration by court order. Of course this adds some 
work to the court and to the individual justices, but they are all glad to do it 
as it brings about such splendid results. 

“The lawyers of the state almost without any exception are pleased with 
the setup and operation. 

“We have a fine spirit of cooperation between the supreme court and the 
lawyers in working out the detail. Among other things we have brought 
about reduction in the cost of distributing the official reports and have been 
publishing a weekly bar journal containing opinions of the supreme court 
and the syllabi of the criminal court of appeals. The weekly journal is fur- 
nished without any charge above annual dues. The bound volume, our Ok- 
lahoma reports, is paid for by the lawyers, and they are now getting actually 
a better book at substantially less money. 

“Wednesday I spent some hours in conference with a special budget com- 
mittee of the Oklahoma bar association, working out problems connected with 
the budget for last year. I spent most of yesterday in conference with the 
executive council of the bar on some of their problems. This happens to be 
a season of the year when we can all give some time to those matters and this 
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illustrates the cooperative spirit which makes the whole thing outstanding 
and successful. 

“May I express appreciation for the long battle you have been waging 
and extend my best wishes.” 


OREGON 
Percy R. Kelly, Chief Justice 


“As a member of the court, whose prerogative it is to admit applicants 
to the bar and to discipline recalcitrancy on the part of attorneys, I have no 
hesitancy in saying that in my opinion this enactment has brought about a 
very salutary and needed reform. 

“I am unreservedly committed to the view that the members of the 
bar, as a class, are honorable, high minded and ethical. The shysters and 
pettifoggers, although almost negligible in numbers, bring the opprobrium 
so frequently voiced by the laity concerning the legal profession. 

“Since the enactment of the measure under consideration two things 
have been accomplished. One is that charges of alleged unethical or un- 
professional conduct on the part of an attorney are not publicized until the 
state bar, through its appropriate committee, deems them to be well founded. 
The other improvement over former procedure lies in the fact that each 
case is considered by disinterested and outstanding attorneys, first, by a rep- 
resentative of the state bar, then, by a trial committee, and, if the accused 
desires, also by the board of governors. All this before the matter is heard 
by the court of last resort. 

“In the matter of applicants who seek to take the annual examination 
for admission at the bar, this law has given us a means of thoroughly and 
reliably checking upon the personal traits and general reputation of each 
applicant without in any way involving the court in such course. This, of 
course, is done before the applicant is accorded the privilege of taking the 
examination. In fact, it covers the matter of the law schools from which 
applicants have graduated.” 


PUERTO RICO 
Emilio del Toro, Chief Justice 


“The Bar Association of Puerto Rico was incorporated by act of May 
14, 1932. The act makes membership compulsory for all practicing attor- 
neys, who must pay six dollars annual dues. If this sum is not paid the at- 
torney may be suspended from practice through proceedings in the supreme 
court. 
“The sources of income of the association are the following: The dues 
paid by its members, and the produce of a one-dollar stamp which must be 
affixed by every attorney to the initial document filed by him in any judicial 
action or proceedings in the courts of justice of Puerto Rico, and of a twenty- 
five cent stamp which is adhered to the original and the copy of each deed 
executed in the Island. 
“The association has organized with these sources of income, insurance 
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and loan systems among its members. The individual insurance reaches the 
sum of $1,000 and policies amounting to $48,400 have already been paid. 

“I believe in bar integration. It has been in practice in Puerto Rico for 
more than one century, and the form which has been lately adopted—act 
of May 14, 1932—seems to be rendering satisfactory results, especially in re. 
lation to the insurance policies. 

“I have exchanged views with my colleagues of the court and they agree 
to what has been stated above.” 


SOUTH DAKOTA 
Herbert B. Rudolph, Justice 


“At the outset there was some little dissent by a few. lawyers in the state, 
but within the course of a year or two all opposition to the organization had 
completely disappeared. I do not believe it is an exaggeration to say that at 
this time the lawyers of this state are unanimous in their opinion that the 
present organization is far superior to the old bar association. 

“Under the old association it was difficult to collect dues, the organization 
was generally in the red, very little interest was shown except by a few en- 
thusiasts, attendance at the annual meetings was small, and very little if any- 
thing was accomplished by the organization. The old organization was com- 
pletely dominated by the few members who took an active interest. An en- 
tirely different condition has arisen under the new organization. Lawyers 
throughout the state generally take an active interest in the state bar as now 
constituted; there are funds in the treasury with which to accomplish any 
real objective; attendance at the annual meeting I believe averages from 
thirty to fifty per cent of the entire membership; the organization is no longer 
dominated by a few members but is really representative of the bar of this 
state. 

“To be more specific, I note the following improvements since the or- 
ganization of the integrated bar without any thought that the following list 
is in any manner complete: 

“1, There has been established the South Dakota Bar Journal, a quar- 
terly publication which ranks among the best in the country, and which is a 
worth while service to the members of the bar of this state. It is generally 
agreed among the lawyers that this publication alone is worth the annual 
dues. The publication does not attempt anything except items of interest to 
South Dakota lawyers, and is not just another magazine published by an 
organization.. 

“2, As an integral part of the state bar, the judicial council has been 
organized, which is constantly working on such subjects as judicial procedure, 
both civil and criminal, pardons and paroles, sentences by trial courts, and 
other kindred subjects. The judicial council has functioned exceedingly well 
and would not have come into existence except for the general interest the 
bar has shown through its present organization. The judicial council and 
the state bar were responsible for the revision of our laws in 1939. I might 
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add that in this revision the legislature provided that all matters of procedure 
in the courts should be promulgated by rule of the supreme court. 

“3, Through the state bar, annotations to the new code are furnished to 
each lawyer in the state quarterly and without charge. This work is per- 
formed by the secretary of the state bar. 

“4. With the exception of the bar journal the cost of operating the new 
organization does not differ materially from that of the old. There is a sub- 
stantial balance on hand in the treasury after spending a considerable amount 
in work in connection with the revision of our laws. 

“This letter is getting long; I could go on and on. I believe thoroughly 
in the integration of the bar, and I am sure I can speak for other members of 
the court in saying that the bar of South Dakota since 1931 has furnished in- 
valuable service to this court in many ways. In South Dakota at the present 
time we have a good healthy working organization, which is accomplishing 
something really worth while, and in which the entire bar takes an interest.” 


TEXAS 
James P. Alexander, Chief Justice 


“After a long hard fight the legislature of this state enacted a statute in 
1939 authorizing the creation of an integrated bar in this state. At that time 
there was much apprehension among many of the lawyers as to whether such 
procedure should be adopted. Immediately the supreme court called for the 
election of representatives from among the lawyers to write the rules for the 
organization. After the rules were prepared they were submitted to the 
lawyers and adopted by mail ballot by the bar as a whole. The lawyers were 
soon convinced that they were going to be permitted to run their own or- 
ganization—the little lawyers having as much voting power as the big ones 
—and as a consequence all fear seemed to vanish. 

“I have just returned home after attending the second annual integrated 
bar convention. The attitude of the bar as a whole is most encouraging. All 
criticism of the idea of an integrated bar seems to have disappeared. More 
institutes have been held in this state within the past two years for the im- 
provement of the lawyer and of our judicial system than had been held prior 
thereto in the entire history of the state. Everywhere the lawyers are becom- 
ing more bar association conscious. They are organizing local associations 
and are seeking to do something for themselves and for the improvement of 
the judicial system as a whole. 

“No, we would not be willing to return to the old system.” 


UTAH 
David W. Moffatt, Chief Justice 


“It is indeed a pleasure for me to express my thoughts on the integrated 
bar and what benefits we have derived from it. 

“The integrated bar, now ten years old, has been a great advantage to 
the profession here. The bar may do many things which the individual mem- 
ber cannot do. Radio programs have been given over local stations, advising 
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the public of the service lawyers stand ready to perform. Their rights in 
various situations have been explained to them. Many of these rights would 
pass unexercised save for advice of counsel. 


“At the present time a regular meeting is being arranged between all mem- 
bers of the supreme court, the judges of the district courts of the state and the 
members of the judicial council. The purpose of the meeting is to discuss 
the problems confronting the courts, the lawyer and the public. Delaying 
tactics of the bar are called to the attention of the commtitee and they have 
the responsibility of advising the members of the bar. Instances of prolonged 
holding of cases under advisement are mentioned to the court. The faults 
and weaknesses of each are called to the others’ attention and the reason there- 
for is given. A closer cooperation is the result. Individual members would 
not dare do such things. 

“The institute has been developed. Prominent lawyers from all over the 
western states have been invited to talk to the bar on their specialized fields. 
Each and every member has been benefited thereby.” 


VIRGINIA 
Herbert B. Gregory, Justice 


“Under an act of 1938 the entire duty of integrating the bar of Virginia 
was imposed upon the supreme court of appeals. The court completed the 
integration of the bar in 1938, and from the beginning it has been successful. 


Every lawyer in the state is a member, and the annual dues are $3.50. 


“The rules of integration provide for a governing council of 40 members, 
of whom 34 are elected by the lawyers of the 34 circuits, and 6 are appointed 
by the court. To the council is delegated the power of administering the act. 
The success of integration depends upon the council. 

“Advisory opinions are given upon application of any active member 
touching questions of professional conduct. This is an important feature, 
and in Virginia it has been executed by a competent committee which has 
been called upon to render such opinions many times. 

“A full time secretary is provided. He maintains an office at the seat of 
government. His duties are manifold. We are fortunate in having an experi- 
enced attorney at law as the secretary. 

“Disciplining, suspending and disbarring attorneys is another important 
feature. We have had occasion to make many investigations of those thought 
guilty of unprofessional conduct, and while a number of unworthy ones have 
been suspended or disbarred we have not yet eliminated all of that group. 
With time, however, we believe most of them will be eliminated.” 

“On the whole the members of our court are pleased with the operation 
of the new system. Some mistakes have been made, but considering the new- 
ness of the system, the reactionary views of some of the bar and the fact that 
it is difficult quickly to educate the public on the system, we of the court are 
satisfied that the movement is worthy and that it helps the bench and bar. 
The best-informed lawyers are of the same view.” 





SupREME Court Justices PresENT Views 


WASHINGTON 
John S. Robinson, Chief Justice 


“Our state bar was integrated pursuant to chapter 94, laws of Washing- 
ton, 1933. We have therefore had a full eight years experience with it. I per- 
sonally feel that it has been an unqualified success. I feel sure that almost all 
of the judges of this court are of the like opinion. I do not say all because I 
wish to be accurate, and due to the absence of one or two of the judges I have 
not been able to make a complete current inquiry. 

“During the first three years of that eight-year period I was still actively 
engaged in the practice of law, and I therefore feel qualified to speak of the 
matter from the point of view of the lawyer as well as that of a member of 
the supreme court. 

“The act was not received with favor by a minority of the attorneys. No 
doubt there is still some opposition to the system, although, it has pretty well 
died down. I believe that a bill has been introduced to repeal the state bar 
act in every legislative session since its enactment except the last. Once—in 
the first, I think—it came to a vote in one house or the other and was over- 
whelmingly defeated. Since then it has never got by the rules committee. 

“Under the old voluntary system it was always the complaint that the 
state bar association was run by and for a self-perpetuating clique of “corpora- 
tion” and “insurance” lawyers. This belief had some appearance of validity 
—although I think only an appearance—but it was earnestly and sincerely 
held. It was argued that this would be so under the integrated system and 
that the power of that class of lawyers would therefore be greatly augmented. 
It has not worked out that way. 

“A member of the board of governors is elected from each of the six con- 
gressional districts by the vote of the lawyers residing therein. The choice in 
every instance has fallen upon some sound, hardworking lawyer engaged in 
general practice. Neither cranks on the one hand nor men who might per- 
haps be suspected of intending to use such an office to advance their personal 
interests have been elected. 

“The president, who serves for one year, is elected by the board, and so 
far its choice has uniformly been a happy one. 

“In the old days also it was the complaint of the small-town lawyers that 
the ‘Seattle crowd’ ran everything, and it was hard to get them to take any in- 
terest in the association. Under the present system, that is impossible. Almost 
half of the lawyers in Washington are located in Seattle, and since they are 
all in one congressional district, they have but one member of the six-man 
board of governors. 

“Since the integration, interest in matters concerning bar affairs has con- 
stantly grown, and we have been able to better correlate the efforts of all the 

ncies which are working toward a better administration of justice. The 
state bar will hold a two-day meeting at Mount Rainier, July 25 and 26. There 
will be a large attendance, as I am informed that practically all of the extensive 
accommodations there have already been reserved for some weeks. At the 
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same place and time the judicial council (established in this state in 1925) and 
the superior court judges’ association will also hold their sessions. It is ex. 
pected also that at least seven of the nine members of this court will be in 
attendance. 

“This letter has already reached an undue length, but I shall indicate 
briefly a few of the chief benefits which have accrued from the integrated 
system. 

“Integration has given us a sound, modern system governing examina- 
tions and admissions. 

“It has furnished an easy and inexpensive method by which the judicial 
council or the superior court judges’ association—or the supreme court, if it 
desires to do so—can accurately ascertain the reaction of the entire bar to pro- 
posed changes in rules or procedure simply by running return postal cards 
through its addressograph. A number of such referendums have been taken. 
These have been found very useful because none of the agencies mentioned 
desire to force a major change in rules or procedure against the will of a 
really determined minority. 

“The integrated bar has been of the greatest benefit in handling disciplin- 
ary matters. Under the present system local personal prejudice can have but 
little effect, and discipline tends to be uniform and consistent throughout the 
state. This work has been very faithfully and carefully done and has taken 
an immense load off the court, for such matters now come to us in an orderly 
way in which they can be easily reviewed. 

“I could readily mention a number of other reasons why I think so well 
of the integrated bar, but lack of space and time forbid. I must, however, 
say one thing more lest you account for my enthusiasm for it upon; the theory 
that I had something to do with its creation. This is not true—I had nothing 
at all to do with it. In fact, as I recollect, when it was proposed, I was rather 
doubtful, or at least lukewarm, about the matter. Neither have I been a mem- 
ber of the board of governors at any time nor in any other way connected 
with its administration. I have had, however, an excellent opportunity to be- 
come familiar with its operations; for during the first three years of its ex- 
istence, 1933-36, I was chairman of the state board of bar examiners, which 
brought me in constant contact with the president and governors. 

“Conditions differ radically in different states. What is good for Wash- 
ington may not necessarily be good for Montana. I think, however, that 
changes in the method of integration can provide for such differences. The 
idea itself is, in my opinion, sound and adaptable to conditions in all of the 
states. Since I began the dictation of this letter, one of my associate judges 
whom I had not been able to contact came in, and I asked his opinion. He 


began the practice of law about thirty-five years ago and has served sixteen | 


years as trial judge and four more as a judge of this court. He says that the 
integration of the bar has done more for the improvement of the administra- 
tion of justice in this state than any other thing done with that intent since 
he became a member of the bar. I began practice in Washington thirty-one 
years ago and I am of the like opinion.” 
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Reapinc Depostrions 


Reading Depositions 
By Erretr P. Scrivner, Kansas City, Kansas 


In innumerable cases, the testimony of important witnesses can be pre- 
sented only by depositions. As a matter of fact, if the testimony was not im- 
portant, the expense of the deposition would not have been incurred. 

You, undoubtedly, have been in the courtroom when the attorney for the 
plaintiff (or defendant) announced that he desired to offer the deposition of 
John Doe, taken before Mary Roe, notary public of Yoho County, Mokansas. 

Thereupon the following monologue ensued: 


“Question: “What is your name?’” 
“Answer: ‘John Doe.’” 

“Question: “Where do you live, Mr. Doe?” 
“Answer: ‘Podunk, Mokansas.’” 


And so on, and on, and on. Question ... answer... question ... answer. 
The jury was lulled into a state bordering on slumber; some of them did drop 
off for a little nap. The trial judge, fighting against almost overwhelming 
odds, made every effort to display the proper attitude of judicial interest. Court 
attaches, witnesses and spectators filed out, one by one, for a smoke or a “coke.” 
For 10 pages, 60 pages, 200 pages, the attorney monotonously pursued his 
way—question .. . answer; question . . . answer. 

Recently, the writer was preparing for the trial of a damage suit. The 
deposition of the one disinterested witness had been taken, a deposition upon 
which it was quite apparent the verdict might depend. Although he had 
never heard of such method being used before, the writer suggested to his 
co-counsel that, instead of the traditional monologue, this deposition be pre- 
sented as a dialogue, the questions being propounded by co-counsel, and the 
writer, in the witness chair, without undue emphasis, reading the answers as 
given by the witness. 

But—could it be done that way? 

The writer didn’t know. Inquiries made of various judges and older 
lawyers discovered no precedent. As far as could be learned it never had been 
done that way. However, there seemed to be no statutory bar or rule of court 
prohibiting such procedure. 

The day of the trial arrived. The time came for the deposition to be 
used. Defense counsel requested an extended recess to argue objections to 
portions of the deposition, which would have required the reading of lengthy 
portions before the objections could be properly ruled upon. 

The writer then suggested to the Court the method in which counsel 
planned to present the deposition, by dialogue, rather than monologue; that 
if this method should be followed adverse counsel could make their objections 
in raed manner, and time of the Court, counsel and jury be! thus con- 
served. 

The trial judge stated that while this was not the usual method of read- 
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ing depositions, he knew of no reason why it should not be done in this 
manner. 

After presenting the formal matters in connection with the deposition, 
the writer took the witness stand, co-counsel began reading the questions, and 
the writer read the answers. Objections were made and ruled upon without 
loss of time. The jury was able to follow the testimony without the confusing 
babble of question . . . answer; question . . . answer. None went to sleep, 
=o went to the jury—the verdict was returned (for plaintiff, fortu- 
nately). 

All persons connected with the trial were unanimously of the opinion that 
this dialogue method was a success. 

Since then writer’s co-counsel has followed this method in another state, 
where, although an innovation, it was appproved. The trial judge, above men- 
tioned, recommended the use of the dialogue method in a later trial where 
a lengthy deposition was used. 

Maybe the idea is new. It may be an innovation. It may not be. It may 
have been used elsewhere. But new or not, its use may some day forever 
eradicate the tormenting, confusing, monotonous babble of question . . . 
answer; question .. . answer. 





Httention, Attoraneys! 
3 e 

Dr. Henry H. Kessler, a noted specialist in orthopedic surgery, will be in 
Wichita March 3, 1942, and will deliver an address at 10:00 a.m. before a group of 
doctors and lawyers and others interested on the subject “Evaluation of Industrial 
Disability.” A large group of Wichita lawyers are expecting to attend the meeting, 
and the occasion should justify lawyers interested in workmen’s compensation 
disability claims in making a trip from some distance away. Lawyers from over 
the state will be welcome. 

Dr. Kessler is a former medical advisor of the New Jersey Workmen’s Com- 
pensation Bureau, and is medical director of the New Jersey Rehabilitation Clinic. 
He is a Fellow of the American Academy of Orthopedic Surgery, and is attending 
orthopedic surgeon at three large hospitals at Newark, New Jersey, and a member 
of the council for industrial health of the American Medical Association. 
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1. Gene Stanley @ 2. Fred Emery, a visitor @ 3. Elmer Euwer @ 4. Dallas Knapp 

5. W.D. Vance @ 6. Samuel E. Bartlett, Chairman of Committee on Unauthorized Practice 

7. Warren H. White @ 8. Charles Welch © 9. Everett E.Steerman @ 10. Verne Laing, 

Chairman Committee on Selection of Judges, also Chairman Kansas Junior Bar Conference 
. Thomas Van Cleave 








SoME ProsLEMS OF THE LAWYER 


Some Problems of the Lawyer With the Wage 
and Hour Law 
By Batrour S. JerFrEY, Topeka, Kansas 


*“‘U. 8. DEPARTMENT OF LABOR 
WAGE AND HOUR DIVISION 


ADDRESS ALL COMMUNICATIONS TO: IN REPLY REFER TO: 
FILE NO. 








(Name of Concern) Date 

Gentlemen: 
This will advise you that in checking over your operations in connection with the Fair Labor 
Standards Act of 1938, the inspector notes that you have been supplied with materials by persons 


(or firms) who have violated Section 6 or 7 prior to 








This notice is not to be construed as meaning that those named above have continued to vio- 
late Section 6 or 7 of the Act after the above date, nor that all other of your suppliers have com- 
plied with the Act. Intensive current inspection activities indicate that others also may be in- 
volved. The inspector desires to call your attention to the liability under Section 15(a) (1) of 
the Act and to the fact that sale, transportation, delivery or shipment in interstate commerce of 
materials produced in violation of Secti 6 or 7 is illegal. 


Apparently the precaution you have taken, if any, to protect yourself from possible viola- 
tion of Section 15(a) (1) has not been as effective as you may have intended and the inspector 
suggests that, for your own protection, you use whatever methods are necessary to protect your- 
self from buying materials the transportation or sale of which in interstate commerce is in vio- 
lation of Section 15(a) (1) of the Fair Labor Standards Act. 


Yours very truly, 








Inspector.’’ 


Two negro tramps were sitting along a railroad right-of-way, watching 
a freight train pass. One claimed he could identify the ownership of any 
freight car by the trade mark on it. The other asked him: “I bet you don’t 
know what A. T.&S.F. means?” “Of course,” he said, “that is the Santa 
Fe.” “Well, what of that C. B.&Q.?” Oh,” he replied, “that is the Chicago, 
Burlingame & Cuba.” 

Any new law brings new problems to the lawyer, but the Fair Labor 
Standards Act of 1938' has brought more than its share. And it is so easy 
to be wrong about the answers that I have often thought of the tramp. If 
there is enough doubt so that a question is a problem, any answer I make may 
be wrong. I want to emphasize that because we who have dealt with this 
law have been surprised so frequently that we are now often surprised if we 
are not surprised. The application of the Wage and Hour Law, as it is 
popularly known, has been so much broader than most originally thought 
that it has brought surprise packages to many employers, even out here in 
local Kansas. While the Act was passed in 1938, its exact boundaries have 
not been very clearly marked when applied to the extremely individual situa- 
tions which arise in great numbers. A single small employer may easily 
have a hundred different situations, with many different problems bobbing 
up in connection with each. So, you see, there is no difficulty in finding some 


1, 29 U.S.0.A. 201; 52 Stat. 1068, (1988). 
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problems for the lawyer under the Wage and Hour Law. The problem is to 
find the answer to the problem. From it all, certain principles have been 
emerging, but even they have not been fully explored, and I doubt if all dis- 
covered. This new world of law is not settled; it hasn’t even been discovered 
by some employers and their lawyers, although many are being introduced 
the hard way. 

At first, the great problem was the extent of coverage. Who is covered? 
What employers and which of his employees are subject to the Act? It now 
develops, since the Act has become a stern reality, that it is much broader 
than most employers dreamed or lawyers contemplated. Of course, as you 
should know, the coverage of the minimum wage and maximum hour pro- 
visions of this law is tested by the work of the employee. Those provisions 
are limited to employees engaged in commerce or in the production of goods 
for commerce or work necessary thereto.? The business of the employer, at 
least theoretically, under the Act, is not determinative, even though it may be 
indicative of the character of service performed by the employee. An em- 
ployer may be engaged in commerce, but still have employees whose work 
is purely local or whose work is within certain exemptions provided by the 
Act. However, certain exemptions are granted to employers engaged in cer- 
tain business, in which cases the business of the employer is determinative.™ 

All this has created extremely perplexing problems in determining the 
exact extent of coverage. It has been made more difficult by the broad in- 
terpretation given the law by the Administrator in actual application and the 
courts’ changing concept of interstate commerce. Because of that, I sincerely 
feel that almost any blanket opinion to the effect that any particular em- 
ployer is outside the pale of this law is a doubtful one. Every case is border- 
line in that respect. Most all such opinions that I have seen, rendered by com- 
petent lawyers, have contained broad gateways of escape. 

The extent of coverage and the exemptions granted, when applied to 
specific cases, raise important practical problems to both lawyer and his 
client. I dare say that such problems still represent the most important single 
question facing a lawyer who deals with this law. Nevertheless, I am going 
to leave that to your own consideration with the warning that the Act as ap- 
plied and interpreted has such broad application that most employers, even 
in Kansas, have at least some employees who are subject to its provisions. 
Now, having warned of that fact, I want to consider with you certain prob- 
lems, and I hope I have chosen practical questions which arise in connection 
with operations which are admittedly within the Act. 


REcorps 
First, I have found that many employers have not kept adequate records 
of hours worked by their employees or the rates at which they were paid. 
The Act requires: 
“Every employer subject to any provision of this chapter or of any 
order issued under this chapter shall make, keep, and preserve such 


2. See Sections 6(a), 7(a) and 18, Fair Labor Standards Act of 1938. 
2a. See Sections 7c and 138 of the Act. 





to 
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records of the persons employed by him and of the wages, hours, and 
other conditions and practices of employment maintained by him, and 
shall preserve such records for such periods of time, and shall make 
such reports therefrom to the Administrator as he shall prescribe by 
regulation or order as necessary or appropriate for the enforcement of 
the provisions of this chapter or the regulations or orders thereunder.” 


And the Supreme Court, in United States vs. Darby Lumber Company, 
has held that Congress had the right to require that employers keep such 
records and that it was a violation of the law to not do so.‘ 

It has amazed me to learn that the records of so many employers do 
not reveal anything more than the amounts paid employees. Practices, in 
this respect, followed before the Act, have been continued in a great many 
cases. 

Adequate and complete records should be kept by every employer which 
show the hours, wages and other practices of employment maintained by 
him, not alone because the Act requires it, although that is reason enough, 
but because the employer without such records is almost defenseless when 
claims are made against him, as some very probably will be. While the Act 
requires “every employer subject to any provision of this act” to keep such 
records, it is advisable for every employer, whether he believes he is sub- 
ject to the Act or not, to keep such records. His belief may be erroneous, or 
he may be forced to establish his exemption and his freedom from the Act. 

Any employer may be called upon to reveal his books and records to the 
Administrator or to his employee presenting a claim. Section 11(a) gives 
to the Administrator or his designated representatives the right to investigate 
such records, question employees and to generally investigate such facts, con- 
ditions, practices or matters as he may deem necessary or appropriate to de- 
termine whether any person has violated any provision of this Act or which 
may aid in its enforcement. The Administrator has power to issue sub- 
poenas and compel attendance of witnesses. 

The Administrator claims, and has been sustained in such claims, that 
he may require an employer to produce payroll and other records, such as 
customers’ orders, shipping orders, and inventories, for examination at hear- 
ings and investigations conducted by him under the Act,’ and this may be 
done so that he may determine whether employees are covered by the Act 
and whether any violation by the employer has taken place. The Admin- 
istrator has even suggested that employees keep records themselves as a check 
upon the employer and has published a suggested form of record for that 
purpose.” 

Denial by an employer that he is engaged in commerce or the production 
of goods for commerce has been held to be no bar to the Administrator is- 

«61 Sup. Gs February, 1941), 
+ debe 9 98 (Ua. ‘rae dv. OC. Mo.), 1 Labor Cases, 1242; Fleming vs. Lowell Sun Com- 
(1940), 0. C.H. Labor Law Service, Para.60,155. 
Montgomery Ward, 80 Fed. Sup. 380, affirmed 114 F. (2d) 384, certiorari denied 


° vs. 
0. dennane te Wak Questi U. 8. W d Hour Law, issued by United States Depart 
. swers orkers’ estions on . Ss age an our iw, issu 

ment of Labor, Wage and Hour Division, October, 1939. ad aon 
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suing a subpoena duces, tecum to produce records relative to wages paid and 
hours worked by employees or to require the employen to answer questions.” 
In other words, determination as to whether an employer is within the coy- 
erage of the Act is not a prerequisite to enforcement of a subpoena duces tecum 
issued by the Administrator or to allowing inspection of records by him.” 

In addition, it has been held an employee, bringing suit against his em- 
ployer for alleged failure to pay overtime in accordance with the provisions 
of the Act, may examine the books and records of his employer which relate 
to his claim, where there is reasonable ground to believe a cause of action 
existed.” 

Thus, understanding that the Act requires records to be kept by em- 
ployers; that the Administrator by regulation specifies the records to be kept 
by employers; that the Administrator can inspect an employer’s records, even 
before it has been determined that he is subject to the Act; the question then 
arises, what kind of records must be kept. The law says that the records of 
wages, hours and other conditions of employment and practices of employ- 
ment must be recorded and kept by the employer, but neither it nor the Ad- 
ministrator has prescribed any particular forms of records. 

The Administrator, however, has issued regulations pertaining to the 
records to be kept. These are known as Part 516 of the official regulations. 
It now appears certain that those regulations will shortly be substantially 
amended. Hearings were had on October 17, 1940, and the Presiding Of- 
ficer has made his report of Proposed Regulations on Records. A hearing on 
that report was held May 12. Final approval of the new regulations may 
be expected at any time. 

No particular forms are prescribed by the regulations, but every employer 
is required to include and maintain in his payroll or other records, and hold 
available for inspection, the following information and data on each em- 
ployee to whom Sections 6 and 7(a)** of the Act apply: 

1. Name in full; 

2. Home address; 

3. Date of birth if under 19; 

4. Occupation in which employed; 

5. (a) Regular hourly rate of pay, and this item must be shown as 
the hourly rate of any employee whose total straight time earnings or wages 
are derived from one fixed hourly rate throughout the work week or the 
average hourly earnings for any employee working on any other basis. 

(b) Basis on which wages are paid. This may be shown as so much per 
hour, a day, a week or a month, or if for piece work, at piece rates. 

6. Time of day and name of day on which employee’s work week begins. 

7. Total hours worked each work day and each work week. A work 
day is considered to be 24 consecutive hours and a work week 7 consecutive 
days, but either may begin at any time. 

10, Gude, TAGE Coli Basnp Me 06 Poa eae" tas Cigighes Mor Cats, Para cots 
11. — Re Davidson Lumber Company (D.0O. Mich.), (1940), O.0.H. Labor Law Service, 


157. 
12. Fishman, et al, vs. Marcouse, 82 Fed. Sup. 460 (1940). 
18. The minimum hourly wage and overtime payment provisions. 
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8. Total daily or weekly straight time earnings or wages. This would 
call for the earnings or wages due for hours worked during the work day 
or work week, including all straight time earnings during any overtime 
worked. 

g. Total weekly overtime excess compensation. This would mean com- 

sation for overtime worked over and above all regular earnings or wages 
also earned during the overtime period. 

10. Total additions to or deductions from wages paid each work week. 

11. Total wages paid each pay period. 

12. Date of payment and the pay period covered by the payment. 

In the regulations, there are other provisions for additional or different 
data to be recorded in connection with workers who come within special 
classes of work or exemptions. 

Under the present record keeping regulations, employers who pay on a 
semi-monthly or monthly basis have a problem of including hours, straight 
time earnings and overtime payments by weeks, on payroll records cover- 
ing these longer pay periods. Nothing in the Act requires employers to 
make wage payments each week, but the standard set by the Act is based 
upon a work week, and the regulations pertaining to record keeping have 
required that the payroll records show the hours worked each week, so that 
weekly wage and overtime payment data must be kept as a part of the pay- 
roll record in order to establish without question that the provisions of the 
Act have been met. The proposed new regulations will not require that data 
to be shown on the payroll records as long as he maintains a record of those 
specific items required under the regulations. This may be done by keeping 
basic records, such as time cards or other records which show daily hours 
worked and daily or weekly earnings. Thus, employers who maintain their 
payroll records on a semi-monthly or monthly basis may do so without the 
necessity of showing weekly details of hours worked, straight time pay and 
overtime for each employee if they keep such weekly items on the cards or 
other _ which will substantiate the pay period totals shown on the 
payrolls. 

Certain questions have arisen in connection with machine coded records. 
Employees have been assigned a symbol or number, and time records, earn- 
ing records and payroll records are kept for each employee under an identify- 
ing symbol, number or by punched cards or code. Machine or coded records 
are permissible provided the necessary related personnel records are main- 
tained, and where coded records are maintained, employers must, upon re- 
quest, decode or transcribe all necessary records without delay. 

All payroll records must be retained for at least four years and basic 
records which substantiate the payrolls must be retained for at least two years 
if the weekly totals are transferred to the payroll records. Otherwise, they 
are to be preserved for four years. 

It thus appears not only advisable, but very probably to be necessary, 
under the proposed regulations, to have time cards showing details of hours 
worked by employees for each work week period and also showing overtime 
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aon Some employers follow the practice of requiring time cards to 
signed by the workers; and it is a recommended practice, too, for very 
obvious reasons. 

One other matter which is required by the Administrator needs to be 
called to your attention. Every employer must preserve for a period of at 
least two years all customer orders, copies of customer billings and incoming 
and outgoing shipping and delivery records. This, of course, is for the pur- 
pose of determining whether the employer is engaged in commerce or the 
production of goods for commerce and what goods may have been received 
or shipped in violation of the Act. 


PENALTIES 


Employer clients frequently inquire about another matter, knowledge 
concerning which is important to them and to the lawyer—what can hap- 
pen if a violation of the Act occurs. 

It is popular knowledge that the penalties imposed by the law are severe. 
That perhaps has accounted for many employers in borderline positions at- 
tempting to scrupulously comply with the Act. Of course, criminal sanctions 
are invoked only upon wilful disregard of the Act, but conviction subjects 
the violator to a fine of not more than $10,000 or to imprisonment for not 
more than 6 months, or both. However, imprisonment may be invoked 
only after a second offense." 

It is interesting to note that it is possible for an employer who has care- 
fully complied with all minimum wage and maximum hour provisions and 
kept all necessary records with respect to his own employees to incur a sub- 
stantial damage or to violate the law because some one else has not complied 
with it, and thus subject himself to criminal penalties. 

Section 15(a) (1) makes it unlawful to transport, offer for transporta- 
tion, ship, deliver or sell in commerce, with knowledge, any goods which 
were produced in violation of the Act or regulation or order of the Admin- 
istrator. Channels of interstate commerce are thus closed to goods produced 
in violation of the Act, and no one is allowed to knowingly transport or 
sell such goods. In interstate commerce, the goods are made contraband. 
Let me show you what may happen and a problem for the lawyer. A dis- 
tributor or wholesaler may receive goods produced by a manufacturer in 
violation of the Act, intending to sell or distribute locally and intra-state. 
When he receives the goods, the distributor has no knowledge of the fact 
and sells outside his state. Since the criminal sanctions of the Act may be 
invoked only if the violations are wilful, the distributor will be protected 
from criminal liability if he disposes of the goods before being notified of 
their illicit character. Suppose, however, he acquires such knowledge while 
the goods are still in his possession."* An interstate shipment would amount 
to a wilful violation, subjecting him to the criminal penalties. Even the re- 
turn of the goods to the producer would seem to be prohibited. The answer 
to this problem is clear. The distributor will be forced to sell the goods locally, 


14. Sec. 16(a), Fair Labor Standards Act of 1988, 29 U.S.0.A. 216(a). 
a Hour ly 


15. The Wage an Division has frequently sent a letter notice to distributors concerning ‘‘hot 
goods’’ as follows: 
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and there may well be some hazard in that. Because of that, it has been 
thought by some that purchasers of goods for purposes of resale, shipment 
or delivery should require of the vendor a warranty or guarantee that the 
goods were produced, shipped and sold in conformity with the Act. How- 
ever, it does not seem to me that such is necessary. The Act contains no re- 
quirement of certificate of compliance. If obtained, such a certificate of 
warranty would not give the vendee a right to dispose of the goods in inter- 
state commerce, and while it may give the vendee the right to rescind the 
contract or recover damages for any loss sustained through forced local dis- 
tribution, he very probably has that right anyway. There is very probably 
an implied warranty by the vendor of his right to sell or of merchantability 
which would include lawful sales in interstate commerce. It is interesting 
to note that while certificates were frequently required when the Act first 
became effective, the practice has gradually disappeared. 

In addition to the criminal penalties, an employer is made subject to a 
civil liability to his employee for failure to pay the necessary minimum wage 
or overtime in the amount of such unpaid minimum wage or unpaid over- 
time compensation and “in an additional equal amount as liquidated dam- 
ages.”"® This double liability is often called the “extra wage penalty.” Such 
liability is, of course, only imposed upon the employer in favor of his own 
employees and does not affect those who received or sold goods which had 
been produced in violation of the Act, even if wilfully done. The employee 
may also recover reasonable attorney fees.'* This means of enforcement of 
this civil liability is by suit “in any court of competent jurisdiction.” The suit 
may be maintained by “any one or more employees for and in behalf of him- 
self or themselves and other employees similarly situated, or such employee 
or employees may designate an agent or representative to maintain such 
action.”"* Needless to say, there have been and are now pending many em- 
ployee suits. 

One of the very first questions to arise was, what courts had jurisdiction 
over such suits. The Act provides that such suits could be maintained in “any 
court of competent jurisdiction.” It seems clear that Federal courts have 
jurisdiction to entertain suits for enforcement of this liability, regardless of 
citizenship of the parties or the value of the matter in controversy, since the 
action arises under a law of the United States regulating interstate com- 
merce.’® However, there are some Federal court cases which hold otherwise. 
Section 24(9) of the Judicial Code™ confers jurisdiction on Federal District 
Courts of all suits for the recovery of penalties. Where there was not diversity 
of citizenship or jurisdictional amount, those courts have reasoned that, since 
the action was not for a penalty, there was no jurisdiction in the Federal 
Court. 

In Sconce vs. Montgomery Ward, Inc.,?° Judge Otis, of the Federal Dis- 
trict Court for the Western District of Missouri, held in late 1939 that a case 
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brought by an employee for less than $3,000 in that court was not a suit for 
a penalty and dismissed the case on the question; of jurisdiction raised by the 
court’s own motion. However, after a motion for rehearing was filed, he 
withdrew his opinion in February, 1940, and in the later case of Rogers vs, 
Glazer (1940)*" he held there was Federal jurisdiction for such purpose under 
Section 24 (8) of the Judicial Code.” 

The Federal District Court of Eastern District of Tennessee held, in 
Robertson vs. Argus Hosiery Mills, Inc. (1940),” that it had no jurisdiction 
for such suit for the reason that the action was not to collect penalty and, 
therefore, must have the requisite jurisdictional amount and diversity of 
citizenship. Appeal is now pending from the decision in the Robertson case 
and it has been severely criticized in Townsend vs. Boston & Maine Rail- 
road Co.** 

Most Federal courts have taken jurisdiction of these employee suits and 
it seems proper that they should do so, regardless of the amount involved 
or diversity of citizenship. Townsend vs. Boston & Maine Railroad Co..™ 
Fishman vs. Marcouse,* Campbell vs. Superior Decalcomania Co.,* Divine 
vs. Levy" 

As to the jurisdiction of state courts, opinion is more divided. The principal 
argument revolves about the question of whether the “extra wage” is a 
penalty. You recall that the act gives to employee right to recover his unpaid 
wages or overtime compensation and “an additional amount as liquidated 
damages” and the court is to allow a reasonable attorney’s fee.** The Ju- 
dicial Code, 28 U.S.C. Sec. 371(2), provides that the jurisdiction of the 
courts of the United States shall be exclusive of state courts where suit is to 
recover a penalty or forfeiture incurred under a statute of the United States. 
Therefore, if, as the Supreme Court has occasionally held, double recovery 
under a statute constitutes a penalty, Federal district courts would have jur- 
isdiction, but state courts would not unless by Sec. 16(b) of the Fair Labor 
Standards Act Congress has given state courts a special concurrent jurisdic- 
tion over these types of cases. For a more detailed consideration of the 
problem, see Vol. IX, Kansas State Bar Journal, 354. 

State courts which have upheld their jurisdiction have done so on the 
theory that the action was for liquidated damages, rather than a penalty, 
and therefore, the state courts had concurrent jurisdiction with the Federal 
courts. Some have also reached the same result by holding that Congress 
meant state, as well as Federal, courts in using the phrase “any court of 
competent jurisdiction.” Hart vs. Gregory® (North Carolina); Forsyth vs. 
Central Foundry (Alabama) ;*° Tapp vs. Price-Bass Co. (Tenn. Feb. 1, 1941) ;*" 
see also Stewart vs. Hickman; 
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The state supreme courts which have ruled upon the question have all 
held that state courts had jurisdiction. However, the state courts in Georgia 
have had difficulty in reaching a conclusion, the Court of Appeals holding 
the action was one for collection of a penalty incurred under the laws of the 
United States and hence within the exclusive jurisdiction of the Federal 
courts. Anderson vs. Meacham, Adair vs. Traco Division (Ga. 1940). 
Recently, the Supreme Court of that state has, however, held the state court 
did have jurisdiction on the twin grounds that the action was not for recovery 
_ of a penalty and that Congress intended to give a special concurrent jurisdic- 
tion to the state courts. Adair vs. Traco (April 17, 1941), C.C.H. Labor 
Law Service, Para. 60,441. 

Many of the state district courts in Kansas have already taken jurisdiction 
over cases filed with them and in some the question has been raised and held 
that the court had jurisdiction, but the Supreme Court has not yet ruled 
upon the issue. 

Thus, while the issue is pretty well resolved in favor of state court juris- 
diction by the courts which have considered the problem, the theory on which 
such jurisdiction is predicated may well be very important in connection with 
other matters. Unfortunately, most of the courts, in holding that state 
courts had jurisdiction, have combined the theories that the action was not 
for a penalty and that a special concurrent jurisdiction was conferred upon 
the state courts, irrespective of whether it was a penalty. Which of the two 
theories is correct becomes of great importance in connection with the statute 
of limitations. 

The “extra wage” liquidated damage is a statutory liability, but does 
it fall within the three year statute of limitations (second paragraph, Sec. 
60-306, G. S. 1935) or the one year limitation (fourth paragraph of said Sec. 
60-306). To merely hold that the state court has jurisdiction does not answer 
this problem. If it is a statutory penalty or forfeiture, then the one year limita- 
tion period applies, while if it is a liability granted by statute other than for 
a forfeiture or penalty, then the three year statute is applicable. No cases of 
which I have knowledge have considered or answered the problem, but it is 
entirely conceivable that a state court which holds that it has jurisdiction in 
a case of this type would also apply the one year statute of limitations as to 
the liability for the extra wage on the grounds that it was a penalty, and the 
state court nevertheless had jurisdiction by specific grant in Section 16(b) of 
the Fair Labor Standards Act. However, the many authorities to the effect 
that this liability is not a penalty might well persuade the court to hold that 
the three year limitation period was applicable. 

Some questions have been raised in connection with representative suits 
filed by one employee on behalf of others or suit instituted by Union agents 
for their members. Authority for representative suits is given in the Act it- 
self.** One Federal District Court has held “an agent bringing the action 
need not receive authority from every employee for whose benefit he brings 
34. 0-0. H. Labor Law Service, Para, 60,15 
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the action, it being sufficient if it is shown that he was authorized by one 
employee either to bring the action for that employee or for that employee 
and all others who are similarly situated and to be benefited thereby.”™ 
However, in that case the court also held the action could be brought by only 
one agent, it being improper under the Act for two agents to bring the case, 
It may be required that the agent’s specific authority from the employee rep. 
resented be filed as an exhibit in the case.*® 

The New York Supreme Court™ has held that a representative of a 
former employee may not bring suit on behalf of that employee and other 
present employees. It is interesting to note that the present employees were 
members of one union and the former employee a member of a rival union. 
I suppose they were not all similarly situated and the fact they were members 
of different and rival unions was more important than the fact that all were 
not still employed. 

Employees not represented in a suit may intervene, as may the Admin- 
istrator,”’ but it has been held by a Federal District Court that judgment may 
not be rendered in favor of an employee who has neither intervened nor des- 
ignated a representative.** Another federal court has held that a court ap- 
proved settlement of a class action and payment of the amounts agreed upon 
was binding upon an employee who was not a direct party to that action, but 
who accepted payment in accordance with the settlement.” 

Thus, you can see there is considerable confusion with respect to repre- 
sentative employee suits and they must be prepared and defended carefully.” 

One other instrument of enforcement is provided by the Act. In Sec- 
tion 17," the Federal courts are given jurisdiction to enjoin violations of the 
Act. It is well to note that insofar as injunctions are concerned, the juris- 
diction conferred by the Act is limited to Federal courts. Whether state 
courts can also issue injunctions may well depend on the state courts’ equitable 
powers and law, although it appears that the Act has made Federal court 
jurisdiction exclusive. This weapon has been invoked many times, and 
violations of the wage and hour provisions, as well as the record keeping re- 
quirements, have been enjoined. Court orders have also been issued restrain- 
ing the shipment or selling of goods manufactured in violation of the Act.® 
Many consent decrees have been entered upon stipulation of the parties.“ A 
good many of such stipulations have provided that upon restitution of the 
unpaid minimum wage or overtime, the violator may ship his goods in com- 
merce. 

The restraining orders issued thus far have been very broad, restraining 
from any violation of the provisions of the Fair Labor Standards Act of June 
25, 1938. Most of these injunctions follow about the same form and re- 
quire restitution and restrain the employer from doing specified acts which 
86, Townsend vs. Boston & Maine E.B., 85 Fed. Sup. 988, at 940 (1940). 
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constitute violations under the act. An injunction order issued in the case 
of Fleming vs. Pearson Hardwood Flooring Company by the United States 
District Court for the Eastern District of Tennessee, on March 22, 1941,“ 
contains an interesting and unusual provision. Apparently, the amount of 
restitution ordered was a substantial burden on this employer, for the order 
required that payment should be commenced within ten days and completed 
within one year of the judgment. The order then provided that until the 
restitution had been made in full, that the defendant “shall at all times main- 
tain an inventory equivalent in dollar value to not less than 75% of goods 
which it has on hand at this date,” and apparently providing that the goods 
contained in such inventory shall be goods produced in conformity with the 
Act, so that they could be sold in interstate commerce. 

A very interesting problem for the lawyer is indicated in the provisions 
of some of these injunctions. The orders have often restrained the inter- 
state sale or shipment of so-called “hot goods”—those which have been pro- 
duced in violation of Sections 6 and 7 of the Act—until payment has been 
made of unpaid minimum wages or overtime compensation,"® after which the 
ban is removed.“* The question suggested is whether restitution removes the 
statutory ban on the interstate sale or shipment of such goods. You will re- 
call that Section 15(a) (1) prohibits sale or shipment in interstate commerce 
of any goods “in the production of which any employee was employed in 
violation of” the wage and hour provisions of the Act. Here are goods which 
were produced directly in violation of such provisions, and yet, insofar as 
the injunction is concerned, restitution removes the ban, and the manufac- 
turer may sell or ship such goods in interstate commerce. But what of the 
statute? Suppose restitution is made voluntarily. In such event, is the con- 
traband status of the goods removed? Some argue that subsequent pay- 
ment of unpaid minimum wage or overtime compensation does not alter 
the fact that the goods were produced in violation of the Act. Others answer 
that when minimums are paid, the statutory requirements are met and as 
of that time the goods were not illegally produced, for the employee has re- 
ceived the minimums required by the law. The courts have not spoken ex- 
cept impliedly through the provisions of these injunctions, but there is a 
real problem for every lawyer looming on the horizon, especially when his 
client manufacturer inquires as to how the statutory ban on “hot goods” 
can be removed. 

Many injunctions have been issued against future violations, even where 
violations have ceased and past infractions settled with restitution made.“ 
In only one case has jurisdiction been denied because the cause of action had 
become moot through discontinuance of the violation.“ 

The threat of injunction is a very effective weapon of enforcement, for 
when injunction has been issued in its usual form, it is a drastic order which 
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becomes enforceable through contempt proceedings in which fines and im. 
prisonment have been imposed. 


SETTLEMENTS 


A very practical problem arises when an employer makes restitution or 
settlement with his employees. May he safely settle for an amount less than 
the unpaid minimum wage or overtime or without paying the extra wage 
“liquidated damage?” 

For the solution, you will have to look beyond Section 16(b) of the Act, 
which raises the question. This section of the Act, you will recall, makes 
the employer liable not only for the unpaid wage and overtime compensa- 
tion, but also an extra wage penalty or liquidated damage in an equal amount. 
In many instances, employees do not wish to penalize their employer and are 
willing to waive, with full knowledge of their right, the extra wage penalty 
or compromise claims based on disputed hours of work. 

The validity of such settlements is full of doubt. The employer may be 
faced with a later claim for the penalty, especially if the employee be dis- 
charged. The Administrator has held, as well as several courts, that an em- 
ployee cannot contract for less than the minimum provisions of the Act. 
From that, it is argued that settlements, when for less than the statutory 
standards, are void and that the penalty provisions are also mandatory and 
cannot be waived, and Reeves vs. Howard County Refining Company" so 
held. A New York state court has reached the same conclusion.” It might 
be held that the extra wage penalty being “liquidated damages” could be 
waived if voluntary restitution is made, for the employee has suffered no 
damage. If he is forced to sue for his unpaid wages or overtime compensa- 
tion, then it might well be said he has suffered some damage in addition to 
loss of earned pay. 

That is a distinction which should be considered. I do not know whether 
it is one which the courts will adopt. In one case, an employer made volun- 
tary restitution of unpaid wages to the plaintiff, who later sued to recover an 
equal amount as liquidated damages. The municipal court of Minneapolis, 
Minnesota, directed a verdict for the plaintiff on the theory that restitution 
of the unpaid wage and overtime was not enough; that the liquidated dam- 
ages must also be paid.” A similar result has been reached under the Davis- 
Bacon Act, where it has been held that releases given by employees were not 
valid if in fact they were not paid the prevailing rate of wage as required by 
that Act.™ 

This question is not one which has been settled. It would not be at all 
surprising to find the rule soon established in accord with the Reeves case, 
supra. Behind the theory of the Act and much of the recent labor legislation 
lies the thesis that employees must be protected from the superior bargaining 
power and influence of their employers. The standards and penalties pro- 
vided by the Act are to relieve the employee from any overreaching which 
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might be practiced upon him by his employer. If the standards are to be 
effective, they must not be waived by even the person intended to be bene- 
fited. It is public policy. To my mind that will probably be the holding 
with respect to settlements for less than the unpaid minimum wage and 
overtime compensation. 

I do not feel so strongly about settlements where the extra wage penalty 
is not also paid, but I think there is sufficient doubt about that to so advise 
employers. In fact, it is my opinion that no release by an employee is valid 
unless the full statutory requirements are met. In other words, I do not be- 
lieve a compromise settlement, below the standards of the Act, is binding. 
Still, I would be derelict even in my brief analysis to fail to note that many of 
the consent injunction orders issued by Federal courts have required restitu- 
tion of only unpaid wages or overtime and have omitted to require that em- 
ployer pay the extra wage penalty.” 

Even feeling as I do about compromise settlements, I think the form of 
release agreements to be a very important matter. When the dispute relates 
to whether the employee is covered by the Act, the problem is different than 
where the employee is admittedly covered, but the dispute arises in connec- 
tion with the number of hours worked. Because of that, it seems that a re 
lease in the second situation should be valid if the payment is made in ac- 
cordance with the provisions of the Act, based on the number of hours which 
the parties agree were actually worked. Thus, the form of release in that 
situation I feel should recite the facts upon which the settlement is concluded 
and should therefore show that the standards of the Act have been applied to 
the hours agreed upon as actually worked by the employee. Of course, if the 
hours actually worked were far in excess of those agreed upon, then I believe 
even such a release would be of no binding effect. It therefore seems ad- 
visable, where there is no definite record of the hours actually worked by the 
employee, to use a reasonable and the best available method for estimating 
the hours worked, and the number of hours agreed upon should be substan- 
tiated by something more than the mere agreement of the parties. 

Where the dispute relates solely to whether the employee is covered by 
the Act, it seems to me that any form of release will be only as valid as the 
facts with respect to coverage justify, but the employer should not be forced 
to admit a violation of the Act and the release should not go beyond recit- 
ing the existence of a dispute. 

There is another matter of extreme importance which I would like to 
briefly touch upon. In my experience, our Kansas employers are more con- 
cerned with the overtime provisions of the Act than the minimum wage pro- 
visions. By that, I mean the burdens of the Act have come more from re- 
quiring payment of overtime at 114 times the regular rate of pay for all work 
in excess of 40 hours a week than from paying the minimum hourly rate. 

In connection with that, the Administrator has taken the position that 
in determining the hourly rate of pay for purposes of computing the over- 
time, the actual pay received must be divided by the actual number of hours 
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worked in the week. There is, however, a recent case which I urge you all 
read and follow its course through appeals very carefully, for if it is upheld, 
it will make quite a considerable difference in the manner of computing 
overtime. 


I refer to Belo Corporation vs. Street (February 4, 1941), 36 Fed. Sup. 
907. The corporation contracted to pay its employees a “basic hourly rate” 
exceeding the minimum wage prescribed by the Act, with overtime at the 
rate of 114 times this “basic hourly rate,” but guaranteeing to each employee 
a predetermined weekly wage. The company brought suit for a declaratory 
judgment that this method of compensation complied with the Act, and the 
Administrator sought to enjoin the company’s method of wage payment, 
contending that overtime should be calculated on the actual weekly wage 
paid or guaranteed. The two suits were consolidated for trial, and the Fed- 
eral District Court for the Northern District of Texas held that the company’s 
plan of computation of overtime on the basis of the nominal hourly rate was 
valid because that rate was not below the statutory minimum.™ 

The opinion is none too clear, but the court apparently rested the rul- 
ing on reasoning that the Act did not prevent employer and his employee 
from contracting for a basic rate of pay which was above the statutory mini- 
mum and in such event that contracted rate may be used in determining 
overtime compensation, irrespective that employer has guaranteed a mini- 
mum weekly wage total which, when reduced to an hourly rate, is in excess 
of the agreed hourly rate. 

The fundamental question is whether the agreed basic rate is the regular 
rate at which he is employed. The Act requires payment of overtime at 114 
times the regular rate at which he is employed. It would seem that a basic 
rate of pay, even if agreed to, is only the nominal regular rate and not the 
actual regular rate of pay, unless it is also based on the employee’s actual earn- 
ings. What the court has approved here is dangerously close to those situ- 
ations which are held to be violations of the Act, where an employer has 
contracted with his employee at a basic rate which, with any overtime and a 
fluctuating bonus, reaches a predetermined amount of earnings for each work 
week. 

The court, in the course of its opinion, said “I have not had the benefit, 
if there is such benefit, of the discussions in the committee by the Congress 
when this Act was under consideration.” If he had had such benefit, he 
would have learned that one of the prime purposes of the Act was to spread 
employment opportunities by making overtime unprofitable. Because of 
that and because it can easily be said the agreed basic hourly rate of pay is 
not the actual rate of pay, but a mere fiction, I am afraid of this case and 
have thus far hesitated in advising my clients to follow it. 

If this case is upheld, many employers will establish a fixed. basic hourly 
rate, for that will control in computing overtime irrespective of whether the 
employer guarantees a fixed minimum earning for the work week, and over- 
time would be paid on the agreed rate if above the statutory minimum rate. 

And so, you see, in bas-relief, some of the problems of the lawyer with 





ah —- eee ae 





Some ProseMs OF THE LAWYER 259 


the Wage and Hour Law. If you can now recognize some of these prob- 
lems, your vain wait here for the answers will not be time lost. I know you 
would not like to see me a railroad tramp, guessing on freight cars. There, 
too, my answers would be conjecture. 
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Conveyances To Trustees 
PART I 
By E. A. Scowartzxopr, La Crosse, Kansas 


That branch of law that we know as “Trusts” perhaps presents more 
difficult and perplexing problems to the title examiner and practitioner than 
any other; and further, it might safely be said, is more difficult of under. 
standing to a degree of satisfaction than are many other subjects. In pre- 
senting this paper, it will of course be impossible to go deeply into this wide 
branch of the law, and necessarily it will have to be limited to but one 
smaller phase of this broad general subject. This is what the Committee 
had in mind when it assigned this subject to me, and at the same time re- 
quested that this paper be limited chiefly to those conveyances made by or- 
dinary deeds of warranty or quitclaim to a grantee as trustee, where the deeds 
themselves express no terms of the trust, and the public records disclose no 
trust agreement outlining the terms and purposes of the trust. It shall be 
my purpose to confine this paper to this phase of the subject. Of course the 
subject contemplates only express trusts created by deed, and concerning real 
estate. Testamentary trusts constitute a field unto themselves and will not 
be discussed. 

Many Courts and text writers state that the whole field of trusts can 
be divided into four main classes, namely, express, implied, resulting and con- 
structive. Under these four main headings, naturally, there are many sub- 
divisions. 

It is not necessary to pursue these classifications further. The only trusts 
to be discussed in this paper are those express trusts that are created by con- 
veyances to a grantee as trustee, and then principally where the instrument 
of conveyance contains no further information as to the character of the 
trust, the duties of the trustee, and his powers, and no trust agreement was 
in fact ever made defining the character or purpose of the trust. A trust im- 
plies the holding of the legal title by one for the benefit of another who 
holds the equitable title. (Blackwell vs. Blackwell, 88 Kan. 495.) 

I propose to approach this matter more from the standpoint of the title 
examiner than from any other avenue. You have all come across convey- 
ances of this type in the examination of abstracts. We know too, that pos- 
sibly conveyances of this type generally come about, where for convenience, 
a group of people who have bought property, or have inherited it, convey 
to one of their number to hold as trustee without giving any thought as to 
possible title complications that may arise from such a conveyance. The trustee 
may, as a matter of fact, have or not have a beneficial interest in the prop- 

. Such a conveyance will not show this and this fact could only be re- 
vealed by litigation or in some other appropriate manner. Some of these 
conveyances are made to a grantee as trustee, and his heirs and assigns, and 
others are made to a grantee as trustee, and his successors and assigns. In 
our part of the State we encounter many conveyances of this type in connec- 
tion with oil and gas in place, which, being real estate, such conveyances are 
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governed by all the laws governing real estate and real estate conveyances. 
Conveyances of the kind being discussed open the way for many possible 
title complications that can take place before the trustee conveys; and further, 
after the trustee has conveyed, a cloud, hereafter discussed in this paper, is 
cast about the conveyance. 

An attorney who advises that a conveyance be made to a grantee as 
trustee, without any explanation of the character and purpose of the trust, 
the duties of the trustee, and the disclosure of the beneficiary, although the 
latter seems to make no particular difference, may perhaps at some future 
time be called upon to determine whether the trust property on the death of 
the trustee vests in his heirs, and if so, how to divest them and possible 
creditors, and upon bankruptcy, whether the property passes to the trustee in 
bankruptcy, and how to divest him and the creditors, and whether or not the 
property is subject to attachment or seizure by the creditors of the trustee. 
No doubt most of us will have ready off-hand answers to these questions, 
but it would be better to discourage conveyances of this kind rather than to 
be continually confronted with these problems. 

As a general proposition, we must distinguish as to law and equity in- 
sofar as it pertains to trusts and trustees. In law, if the legal estate, which is 
generally what vests in the trustee, is in fact vested in him, the trustee is re- 
garded as the real owner of the property. However, in equity, the beneficiary 
is considered as the real owner. Thus under the law the legal title of the 
trustee would vest in his heirs, but in equity it is often considered that the 
title vests in a court of equity until a successor in trust is appointed to take 
legal title. How can an undisclosed beneficiary fully protect his rights in 
this sort of a conveyance? How long can the trustee carry on without sell- 
ing and settling with the beneficiary, and terminating the trust? These, and 
many more, are difficulties you can encounter in protecting the rights of a 
beneficiary of such a trust. If the beneficiary dies, you have another and 
different problem. 

A title examiner must first decide between mere irregularities and de- 
fects in a title. The former do not render the title unmerchantable, while 
the latter do. In order to do this, after he has made his findings, he must 
determine whether his requirements have merit. It is well to point out ir- 
regularities, but when not curable, they can be waived, but defects of title 
must be cured to make the title merchantable. Therefore, it is necessary that 
he discern positively between defects and irregularities. We should explore 
briefly what light the Kansas Statutes throw on this subject. G.S. 67-401, 
provides that no trusts concerning land, except those arising by implication 
of law, can be created except by writing signed by the party creating the trust, 
or by his attorney thereto lawfully authorized in writing. G.S. 67-405, pro- 
vides that a sale, conveyance or other act of a trustee in contravention of a 
trust shall be void. The terms of the trust of course must be gathered from 
the instrument creating the trust. However, the terms and conditions of a 
trust may be contained in several papers. (Tenney vs. Simpson, 37 Kan. 579.) 
G.S. 67-410, provides that Courts having jurisdiction shall have power to 
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appoint a successor in trust upon the death of a sole or surviving trustee of an 
express trust. Our District Courts have this power. G.S. 67-413, provides: 
“A conveyance or devise of lands to a trustee whose title is nominal only, 
and who has no power of disposition or management of such lands, is void 
as to the trustee, and shall be deemed a direct conveyance or devise to the 
beneficiary.” What is meant by nominal title we shall determine later. This 
last section is the one principally applicable to our subject. This phenomenal 
provision is contained in G.S. 67-416: “A general and beneficial power may 
be given to a married woman to dispose of or devise, without the concur- 
rence of her husband, lands conveyed or devised to her in fee.” G.S. 67-409, 
provides that any person in good faith paying money to a trustee authorized 
to receive it shall not be responsible for the proper application of such money; 
nor shall any right or title derived by him from: such trustee in consideration 
of such payment be called in question by reason of the misapplication of such 
funds by the trustee. From the latter, unquestionably, a purchaser from a 
trustee such as we have under discussion would obtain good title and be safe 
in that respect, if his conveyance is proper in all other respects. All of the 
provisions just referred to are found in the chapter heading of “Real Prop- 
erty,” being Chapter 67, under the sub-heading of “Trusts and Powers,” be- 
ing Article 4, thereof, of the General Statutes of Kansas, 1935. 

The question that naturally presents itself in connection with the matter 
under discussion is, what are the rights, powers and duties of a trustee in a 
conveyance of the type under consideration? A prudent title examiner will 
require a complete copy of the conveyance creating the trust. If the convey- 
ance does not name a beneficiary, what effect does that have on the trust, 
if any? This he must determine. If the conveyance contains a restriction on 
the power of alienation, what effect does that have, if any? This he must 
determine. If the conveyance does not impart any duties upon the trustee, 
such as the management and control of the property, collection of rents, pay- 
ment of taxes, and distribution of the income derived from managing the 
trust property, what effect does that have, if any? This he must determine. 
Can the trustee convey if the instrument creating the trust contains no restric- 
tion against alienation? This he must determine. The answer to the last 
question is undoubtedly that he can, since it has been held that such a trust 
is active, and not passive, and the legal title carries with it the right to convey, 
unless restricted. The right of alienation, without anything else, makes it 
an active trust. In a trust the legal and equitable titles to the trust property 
must be separated, otherwise there would not be a holding of the legal title by 
the trustee for the benefit of another holding the equitable title. When they 
unite in the same person there is a merger and there is na trust. Under the 
Statute of Uses, considered a part of the common law, passive trusts were 
executed, or title passed to the beneficiary, and by statutes in many states, 
passive trusts have been abolished by statutory transfer of title in a passive 
trust to the beneficiary. We have such a statute in Kansas, above quoted, but 
note the wording: “a trustee whose title is nominal only, and who has no 
power of disposition or management of such lands.” Thus, if the conveyance 
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to such a trustee would prohibit him from alienating the title, and empowered 
him with no duties of management, collection of rents, or any other active 
duty, then by our statute, as under the Statute of Uses, the title would, pass 
to the beneficiary. But what if no beneficiary is named or disclosed of record? 
In that event, a court action should be brought to ascertain the beneficiary in 
whom the title vested, as the trustee could not convey, for he, in reality would 
have nothing to convey. In this sort of a situation, if the beneficiary were 
disclosed by the instrument creating the trust, the beneficiary could convey. 
Should the trustee be required to join in the conveyance? That would ap- 

ently not be necessary, as the beneficiary would by merger have both the 
[eval and equitable title, but a joinder would not be improper. 

Many complications of title can arise before the trustee parts with title, 
and when the trustee conveys, another question often arises. We must not 
only cover conveyances to trustees of the kind under discussion, but also 
— by such trustees, as that is generally where we encounter dif- 
ficulties. 

If conveyances to trustees of the type being discussed, would be avoided 
by attorneys, that is, advise against making them, title examiners would get 
rid, once and for all, of that perplexing problem of whether the wife of a 
trustee should join in the conveyance by him where the trust instrument con- 
tains no restraint on alienation, and does not empower the trustee with other 
duties or powers, and no other trust instrument was in fact ever made. I say 
perplexing problem for the reason that the question has not been decided 
point blank. In this connection, the learned Committee of our State Bar 
Association, in Section 10 of the Report of the Committee on Standards For 
Title Opinions, mailed us under cover of December 14, 1940, states: “A Deed 
is executed to John Jones, Trustee, and the abstract shows a deed from him as 
Trustee, in which deed the wife does not join. What requirements?” 

First, require a full copy of the deed to the trustee and then ask for a 
showing of anything of record revealing the nature of the trust. If no show- 
ing can be obtained as to the nature of the trust, require a deed from the 
trustee and his wife, under the opinion in Boyer vs. Sims, 61 Kan. 593; Webb 
vs. Rockefeller, 66 Kan. 160; and Brown vs. Parmalee, 130 Kan. 165, which 
cases hold that if a deed is made to a trustee, his heirs and assigns, he can 
convey unless the instrument contains a limitation on his power to convey. 
Now what if the deed is made to a trustee, his successors and assigns, and 
the instrument contains no limitation on his power to convey, and imparts 
no duties to him, should the wife still join in the deed? Or is that too tech- 
nical to make a distinction? Does the word “successors” militate against the 
wife possibly have an inchoate interest? Upon what theory can we say the 
wife should join, if the trustee’s title is not merely nominal, but the trust is 
active? Is it because of the possibility that the trustee might also claim or 
have a beneficial interest in the trust property? On this same question the 
learned Committee of the Southwest Kansas Bar Association on December 
27, 1930, in its Report on Uniform Requirements on Abstracts, stated: Ques- 
tion: “18—Where the abstract shows a conveyance to John Jones, Trustee, 
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followed by a conveyance executed and signed by John Jones, Trustee, and 
neither instrument contains anything else indicating the trust relation, should 
evidence be required as to the marital status of John Jones at the time he 
executed the conveyance? (Not adopted, see page 59.) The Committee 
believes that the requirement should be made, on the theory that the word 
“Trustee” is merely descriptive of the person. The case of Boyer vs. Sims, 
61 Kan. 593, is not decisive of the matter, for that case merely passed on the 
authority of the trustee to make a deed when at the trial it was shown that 
he really took the title as trustee and made no claim of any beneficial inter- 
est in the property.” Quoted from pages 70 and 71 of the Proceedings of 
The Southwest Kansas Bar Association of June 14, 1930 and December 27, 
1930. And quoting further from page 59 of the same proceedings: “Mr. 
Van Riper: (Reads No. 18) (See p. 70). “The recommendation of the Com- 
mittee which is recited here is perhaps not the recommendation in which all 
of the Committee would join, and I am doubtful myself now if it is correct. 
However, it reads like this, (Reads Recommendation). Since that was writ- 
ten my attention has been called to the case of Loan Co. vs. Essex, 66 Kan. 
100, and the case of Aetna vs. Hobson, 82 Kan. 857. These two cases indi- 
cate upon reading that the word Trustee without further explanation really 
means something, and is not merely descriptive of the person, and when used 
in connection with transfer or release of a mortgage, or something of that 
kind and that the title is presumed to be taken in a trust capacity rather than 
in an individual capacity, even though nothing else is shown in the instru- 
ment indicating the character of the trust. So in my personal opinion, I 
don’t know what the other members of the committee would say, that the 
recommendation written here is wrong and ought to be reversed.’ Mr. Van 
Riper: ‘I move you that in Answer No. 18 that no requirements be made.’ 
Seconded and carried.” 

Now there we have two diametrically opposed opinions and recommenda- 
tions. Title examiners cannot follow both. They must decide which one to 
follow. One opinion is that the word “trustee” means nothing and the 
other that it does, hence, under one recommendation, the wife should join, 
under the other, she need not do so. In this sort of a situation, what can a 
title examiner do to be safe? Some attorneys I have talked to emphatically 
state that the wife must join and others just as emphatically say she need 
not, so some require it, some do not. Those of us who are in the territorial 
limits of the Southwest Kansas Bar Association are going to have difficulty 
in serving two masters. In conveyances being made now by such a trustee, 
it doubtless is the safe thing to do to have the wife join, even though it might 
not be necessary, but in old conveyances, say at least fifteen years of record, 
where the wife did not join, should we now require a quiet title? These are 
troublesome questions to title examiners who wish to be reasonable in their 
requirements and yet be safe. I have had occasion to prepare a number of 
conveyances from such a trustee, and just to be doubly sure and safe, I have 
had a deed signed by the trustee in his capacity as trustee, as well as in his 
individual capacity, and have had the trustee’s wife join therein. Unques- 
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tionably such a conveyance is good under either view you take, that is, re- 
ess of whether the word trustee means something or is merely descrip- 

tive of the person and means nothing, and regardless of whether the trustee 
as a matter of fact had or claimed a beneficial interest in the trust property. 
Time will only permit a short discussion of a few Kansas cases on this sub- 
ject, and in addition to those hereafter discussed, it might be worth your 
while to read and study the following cases: 

Shattuck vs. Wolf, 72 Kan. 366; 

Washbon vs. Bank, 87 Kan. 698; 

Johnson vs. Collbaugh, 109 Kan. 597; and 

Franklin vs. Jennings, 125 Kan. 553. 

In the case of Boyer vs. Sims, 61 Kan. 593, the conveyance was made to 
the grantees as trustees, and their heirs and assigns, the beneficiary not bein 
named, nor any other terms of the trust disclosed. In the trial it developed 
the trustees claimed no beneficial interest, and there being no restraint on 
the right of alienation, the sole surviving trustee, one having died in the 
meantime, could convey. The Court held the title was not merely a nominal 
one, but that having the right to alienate the title, because not restricted by 
the deed itself, a power of disposition vested in the trustee, which of itself, 
was sufficient to make it an active trust. Suppose in this case, the trustee 
would have claimed or in fact had a beneficial interest to all or a part of the 
trust property, would the Court’s ruling have been the same? That is the 
crux of this whole proposition which remains unanswered by Courts. 

In Farmers’ Loan and Trust Co. vs. Essex, 66 Kan. 100, on page 107, the 
Court after considerable discussion of trusts, states: “In like manner, no one 
who might read in the records of the Office of the Register of Deeds an as- 
signment of one mortgage to the Farmers’ Loan and Trust Company, and 
an assignment of another to the Farmers’ Loan and Trust Company, Trustee, 
could fail to distinguish the difference in the capacity disclosed by the two 
instruments. Many analagous cases might be added to the citations already 
made. That the single word “trustee” is of itself sufficient to import a trust 
relation there can be no doubt. There can be nothing magical in the use 
of the word “as,” and the addition of the names of the beneficiaries would 
only make certain their number and identity. Without this a trust of some 
character for some one is nevertheless disclosed, which is sufficient for all 
purposes of the law.” Quoting further from page 108 of the same case: “The 
conclusion, therefore, must be that the word “trustee” in the assignment to 
the plaintiff in error was not a mere description of the person; that it im- 
ported a representative character in the assignee; . . .” 

From these cases it is evident that the word “trustee,” without anything 
else, does mean something. In Webb vs. Rockefeller, 66 Kan. 160. (Syl. 1.) 
“When land is conveyed to a trustee, his heirs and assigns, for the benefit of 
a third person named in the deed as beneficiary, but the conveyance contains 
no clause in restraint of alienation, the title of the trustee is not nominal only, 
but the trustee in such a conveyance has the power of disposition, and the 
trust is not executed by the statute of uses. The case of Boyer vs. Sims, 61 
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Kan. 593, followed.” The Court here holds the naming or not naming of 
the beneficiary in the deed makes no difference if no restraint is put on the 
right of alienation. The power of alienation is incident to every fee, whether 
in trust or absolute, unless restrained by the instrument itself. In this case 
as well as Boyer vs. Sims, the trustees did actually convey the trust pro 
and their respective spouses did not join in the conveyances. Also, the trustees 
claimed no beneficial interest in the trust property. The question that arises 
in connection with the cases of Boyer vs. Sims, and Webb vs. Rockefeller 
is, had the trustees in these cases in fact had or claimed a beneficial interest 
in the trust property, would the result have been the same? If the trustee 
also has a beneficial interest in the trust property, is there a merger of title 
that will give the trustee’s wife an inchoate interest? These questions are 
not answered by these cases. Therefore, that leaves us in this predicament. 
Could there be a merger where the beneficiary is undisclosed? Or would 
the term “trustee” put a purchaser on notice, and would he stand to lose if 
the wife did not join, and she timely asserted her rights and what would be a 
timely assertion of her rights? Time will not permit a further discussion of 
cases touching on this subject. Then what is the solution of this problem of 
whether or not the wife of such a trustee should join in the deed from the 
trustee? Since the Committee appointed by the State Bar Association has 
made the recommendation above quoted, it is quite likely the requirement 
recommended by this Committee will become quite general and uniform 
throughout the State, so the only safe thing to do will be to follow its recom- 
mendation, until or unless a court decision is handed down ruling it to be 
unnecessary. Possibly a study should be made by the Legislative Committee 
of this Association on the possibility, necessity or feasibility of legislation def- 
initely clarifying this situation. I commend this to you for your consideration. 

Senate Bill No. 203, effective April 7, 1941, extending the declaratory 
judgment act to express trusts of doubtful meaning, apparently does not help 
us solve this matter. No doubt you are revolving in your minds, this ques- 
tion: Well, what is your opinion as to whether the wife of such a trustee should 
join in the conveyance? I will answer this for you in this way. Frankly, 
and with all due respect to the State Committee, it is my opinion that we 
should require the joinder of the trustee’s wife only in the event that there 
is something of record, prior to the conveyance by him, showing that the 
trustee also claims or has a beneficial interest in the trust property, on the 
theory, that only in such a case could there possibly be a merger of title to 
which the wife’s inchoate interest could attach, and in all other instances, 
the joinder of the wife should not be required. If I were occupying a posi- 
tion on a bench where my opinion would have the effect of law, I would say 
it would not be necessary, except in the situation just mentioned, but since I 
can only speak as a title examiner, I would say that for uniformity we should 
require the wife to join in all such conveyances unless and until we have a 
point blank Court ruling to the contrary, or unless the State Committee 
changes its recommendation. 

The best way to avoid this matter from recurring in our present convey- 
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ances is to see to it, as practitioners, that no such conveyances are drawn by 
us, unless there is drawn an accompanying trust agreement between the parties 
setting forth the purpose of the trust, the names of the beneficiaries, the powers, 
rights and duties of the trustee, or if not that, setting forth in the deed it- 
' self, the name of the beneficiary, specifically giving the trustee the right to 
manage the property, collect the rents and income, pay taxes, sell the prop- 
erty, and such other powers as might be needed or wanted, and disburse the 

roceeds of rents, sale, and so on, to the named beneficiaries, and any other 
matters to fully define the character, nature, purposes, terms and duration of 
the trust. This would lessen the occasions upon which title examiners would 
have to pass on some of the perplexities discussed. 

Since there are differences of opinion among the members of the Bar 
on the phase of the question that has been the subject of study by two dif- 
ferent Committees, I have no doubt that the two learned attorneys who are 
to comment on this paper, when I have finished, will differ with me in some 
respects; and in advance, I wish to state I have the highest respect and re- 
gard for their valued opinions; and further, I am sure that they will add 
many things for our thought and consideration that I have not touched. So 
with this, I leave these matters with you for your consideration and thought. 


PART II 
By Marcaret McGurnacuan, Topeka, Kansas 


As stated by Mr. Schwartzkopf, this discussion is to be confined to the 
subject of express trusts in real estate, and to the very narrow field of active 
trusts under deeds of quit claim or warranty to a named trustee, with the 
terms of the trust not set out in the deed and no trust agreement executed 
or of record defining the powers of the trustee or showing the purposes of 
the trust. 

The history of trusts probably begins with the enactment of the English 
Statute of Uses. Uses were first introduced by the clergy in England to cir- 
cumvent the statutes of mortmain. These also led to abuses, and the Statute 
of Uses was enacted to transfer the use into possession and to make the cestui 
que use the complete owner of the property at law and in equity. Courts 
were not willing to extend the operation of this statute beyond the strict let- 
ter of its requirements and within ten years after its enactment, English courts 
held it did not execute active trusts. 

An express trust is defined by the Kansas Supreme Court as a trust cre- 
ated by direct and positive acts of the parties, evidenced by some writing. 

If we follow the four grand divisions of trusts—express, implied, con- 
structive and resulting—then express trusts would be divided into active and 
passive trusts, the latter executed by the Statute of Uses. 

As Kansas has a statute of frauds, an express trust in real estate can only 
be created in writing, signed by the person creating it or by his duly author- 
ized agent. Where land is transferred to one in trust, a memorandum evi- 
dencing the trust is sufficient to satisfy the requirements of the statute of 
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frauds, if it is signed by the grantor prior to or at the time of the transfer, 
or subsequently to the transfer but before he conveys, by the trustee. 

Article 4, Chapter 67 G.S. 1935 provides that the record of the trust is 
actual notice to any one claiming under a conveyance made or a lien created 
after such recording; and that the title of a purchaser for a valuable consid- 
eration and without notice of the trust shall not be defeated. 


Going back to definitions, an active trust has been defined as one in 
which the trustee has necessarily some duty to perform and the trust estate 
must remain in him in order that he may perform such duty—the legal title 
in the trustee to carry out the terms of the trust and the equitable title in the 
persons beneficially interested. 

I believe that section 67-413 G.S. 1935, which uses the words “convey- 
ance or devise of lands to a trustee whose title is nominal only,” refers to 
the passive trust executed by the Statute of Uses, as stated by Mr. Schwartz- 
kopf. If there were such a trust with an undisclosed beneficiary, and no 
agreement could be found showing the terms of the trust and the bene- 
ficiary thereunder, as Mr. Schwartzkopf says, it might be rather difficult to 
obtain a proper devolution of the title, unless the courts should hold that the 
word “trustee” was purely descriptive. 

Suppose, however, that a conveyance is not absolute upon its face, or 
there is no memorandum evidencing the terms of the trust. Suppose that 
real estate is conveyed to another as “trustee” or “in trust,” and nothing is 
said as to the character or purposes of the trust. Suppose the property is 
deeded to a trustee who has also the sole beneficial interest in the trust. 

Some states have statutes which provide that the settlor of a trust is re- 
quired to indicate by acts or words an intention on his part to create a trust, 
setting out the special purposes and the beneficiary and that the trust must 
be stated with such clarity and definiteness that there, is no uncertainty as to 
its necessary elements. Such statutes might prove a boon to title examiners 
in this state.. 

Many of the courts take the view that the use of the word “trustee” 
or the words “in trust” after the name of the grantee in a deed is sufficient 
to give notice of the trust relationship to any one dealing with the grantee, 
and makes it incumbent on such a person to ascertain the character and limi- 
tation of the trustee’s power. It has also been held that the fact that the 
grantee in a deed is described as “trustee” and the instrument gives no notice 
of the name of the beneficiary or the character of the trust, imposes upon 
any one taking title from the person described as “trustee” the duty of in- 
quiring as to the character and limitation of the trust; in fact that the doc- 
trine of caveat emptor applies. 

Notice of a trust is not confined to the recitals in the deed. It may be 
acquired in any of the various ways by which notice may be given in other 


cases. The would-be purchaser should certainly ascertain who is in posses- 


sion of the real estate and just what interest he is claiming therein and through 
whom he claims such interest. 
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Some states have passed statutes and some courts have held that the mere 
use of the word “trustee” without giving the object of the trust or the names 
of the beneficiaries, would not afford notice of a trust and that the word may 
be disregarded; that the word is purely descriptive and that an absolute gift 
is intended. (Arkansas, Colorado, Connecticut, Minnesota, Ohio, Nebraska, 
etc.) 

Courts have also held that where property is deeded to a trustee who is 
the sole beneficiary that there is a merger of the legal and equitable estates 
and the person named as trustee is the absolute owner of the property, but 
not so if there are two trustees or more than one beneficiary. 

There are only a few decisions in the Kansas Reports which deal with 
the type of trust at issue here. 

In the case of Boyer v. Sims, 61 Kans. 593, the property was deeded to 
Sims and Kellam, “trustees and to their heirs and assigns,” and the habendum 
clause read in part as follows: “to the only proper use, benefit and behoof of 
said parties of the second part and their heirs and assigns forever.” Kellam 
died and Sims was the surviving trustee. The evidence showed that these 
trustees were officers of certain banks; that they had no beneficial interest 
in the property conveyed; that they took the conveyance in trust for their 
banks to hold the title for them and to sell and account to them for the pro- 
ceeds. 

It was contended that this was a mere passive or nominal trust; but the 
court held that the conveyance of a fee in trust as well as a fee absolute gave 
the grantee the power of alienation; that by the granting and habendum 
clauses a power of alienation was vested in the trustees and that the trust was 
an active and not a passive one. 

In Webb v. Rockefeller, 66 Kans. 160, the deed was executed to Swain, 
Trustee for the Siegel-Sanders Live Stock Commission Company, the grant- 
ing clause reading to the party of the second part, his heirs and assigns. At 
a meeting of the directors of the commission company, a resolution was adopted 
authorizing the trustee to convey to Rockefeller, one of the directors, and this 
was done. It was contended by Webb this was a nominal trust with no 
power of disposition; that the statute of uses executed the trust and, the title 
vested in the Commission Company. The court, however, followed the hold- 
ing in Boyer v. Sims, although from decisions of other states it might just as 
readily have considered this a passive trust. 

I wonder if the holding of the court would hava been the same in these 
two cases had there been no evidence introduced as to the terms of the trusts 
or as to the beneficiaries under them. 

The only other cases in the Kansas Reports which I have found in which 
this question was mentioned are one in 66 Kans., and the other in 130 Kansas. 

In the case of Troutman v. DeBoissere, 66 Kans. 34, Judge Pollock in his 
dissenting opinion, indicated if in the majority opinion there had been no 
question of the rule against perpetuities or a gift to a public charity, there 
being no clause in the deed in restraint of alienation, the trustee would have 
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—_ an alienable title. In this case as we all know there was a named bene- 
ciary. 

In Brown v. Parmalee, 130 Kans. 165, in which it was shown that a 
deed was executed to a trust company as trustee, and afterwards a trust agree- 
ment was entered into between the trust company and the beneficiaries under 
the deed. The case went off on another question, but the court in its opinion 
refers to the case of Webb v. Rockefeller, and states that there was a valid, 
active trust here. 

However, in a case in which a conveyance was made to A. L. “adminis. 
trator,” the court held that the word was merely descriptive, and could be 
disregarded. 

Love v. Love, 72 Kan. 658. 
See also 94 Kan. 549. 

See also, Shattuck v. Wolf, 72 Kans. 366, cited by Mr. Schwartzkopf. In 
this case a mortgage was taken in the name of S. W. Shattuck, Guardian, 
and foreclosure commenced in such name. This was personal property, but 
the interesting part of the opinion to us is that the court held hes although 


the guardian acted for the benefit of his wards, both in taking the securities 
and in bringing the suit to enforce them, “they were drawn in such a man- 
ner that he was prima facie invested with full title to them and with full 
authority to enforce them as his own. Descriptive words in commercial 
paper may become important if the matter of notice be involved, but usually 


such words as ‘executor,’ ‘administrator,’ ‘trustee’ and ‘guardian’ may be dis- 
— and an action may be maintained by the payee in his personal 
right.” 

Mr. Swartzkopf has quoted from the recommendation made by the Com- 
mittee on Standards of the State Bar Association and also the recommenda- 
tions from the Southwest Kansas Bar Association. Since sending out the 
tentative report, the State Bar Committee had a meeting in February, and 
the recommendation was at that meeting amended to read as follows: 


“Require a full copy of the deed to the Trustee and showing of any- 
thing of record revealing the nature of the trust, 

Boyer v. Sims, 61 Ks. 593, 

Webb v. Rockefeller, 86 Kans. 160, 

Goss v. Rothrock, 102 Ks. 272 (oil and gas lease to trustee for 
benefit of all lessees; different holding from, others. Must have as- 
signment or release from all), 

Brown v. Parmalee, 130 Ks. 165. 

If the instrument divesting the trustee of title has not been of record 
more than fifteen years, and if the record does not disclose the nature 
of the trust or a trust agreement is not in existence which can be recorded, 
require an affidavit from some one who knows the facts, giving the 
names of the beneficiaries under the trust and obtain proper instruments 
from them divesting them of title. Should the instrument of record be 
a deed and no showing of the nature of the trust can be obtained, then 
deed from the trustee and his wife should be obtained.” 
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I believe in all the circumstances, I would recommend that this standard 
be further amended by changing the last part of the last sentence to read “re- 
quire a deed from the indwvidual who formerly conveyed as trustee and 
from his wife.” 

If there is nothing disclosed of record showing the duties of the trustee 
and no evidence can be obtained defining his duties, it is safer for the ex- 
amining attorney to go on the theory that he may have a beneficial interest in 
the trust. If he were the only person interested in the conveyance, his wife 
would undoubtedly have an inchoate interest in the property. There have 
been cases where a man has taken title as trustee simply for the purpose of 
conveying without having to ask his wife to join in the deed. In such cases 
could the instrument possibly be called an active trust? Would not the courts 
have to hold that all interest merged in the trustee, and a conveyance by him 
alone as trustee would not pass the title? 

With the activity in oil and gas leases and mineral and royalty deeds 
there seems to be a desire to scrutinize such conveyances as we are dealing 
with here more closely. The cases which I have found relate to oil and gas 
leases especially. 

Goss v. Rothrock, 102 Kans. 272, the first paragraph of the syllabus reads 
as follows: 


“Where an oil and gas lease is executed to a member of a group of 
buyers, who takes title for the benefit of all, one who buys from the 
trustee with notice of the trust acquires no beneficial title against the 
actual owners.” 


In Fitch v. Boyle, 147 Kans. 600, a royalty interest was involved. The title 
was conveyed to one member of a group for the benefit of the group, and he 
conveyed to one who had knowledge of the relationship. The court held 
that the purchaser with knowledge of this interest took the title subject to 
the interest and could be compelled to account to the beneficiaries. 

It would seem from these decisions, which undoubtedly relate to per- 
sonal property, that the courts might hold if the word “trustee” were used 
after the name of a grantee in a mineral deed, a purchaser would be bound to 
inquire as to the nature of the trust and could not accept title free from it on 
the theory that as the deed did not contain a restraint on alienation, the 
trustee had an implied power to convey. Oil companies are more particular 
in regard to the kind of title they obtain than is the ordinary layman. 

If attorneys would insist that the deed itself set out the beneficiary and 
that the terms of the trust be shown in an accompanying recorded trust agree- 
ment or in the deed, title examiners would be saved criticism and would not 
be put on the spot for passing a title which another examiner would turn 
down. A properly drawn statute would also eliminate the many questions 
which necessarily arise from this of deed. 

I believe that an attorney who is examining a title for a client has a 
different duty to perform than if he were bringing a suit to uphold the same 
client’s title. The examining attorney has to act in the capacity of lawyer 
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and judge, and he cannot afford to certify a title as marketable if there js 
the slightest doubt in his mind on the question. A title need not be bad in 
order not to be marketable. It need only be one which an ordinarily prudent 
man having knowledge of the facts would not accept. It seems to me it is 
rather unnecessary to ask your client to buy a law suit. 

If an attorney has to defend a title for a client, then he has a different 
duty to perform. He is not certifying as to marketability but is attempting 
to uphold a transaction already consummated. Even then, it might be the 
courts would not follow these former decisions but would, step into line with 
the states which have declared the deed here a passive trust executed under 
the statute of uses. 

I agree with Mr. Swartzkopf that attorneys should advise their clients 
against executing deeds of the type about which we are speaking. Attorneys 
should also be reluctant to approve conveyances which encourage people 
to make deeds to a person as trustee without the drawing of trust agreements, 

In the meantime, in order to follow the practice of many attorneys in the 
state and to be sure that any beneficial interest the trustee may hold in the 
property is conveyed, I would recommend that we follow the standard set by 
the Committee of the State Bar Association. It was not hurriedly drawn but 
after much thought and upon the recommendation and approval of many 
of the title examiners of the state. 
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SECRETARY’S NOTICE 


Plans are going forward for the meeting of the Association at Wichita on 
Friday and Saturday, May 22nd and 23rd. The Allis Hotel has been designated 
as headquarters and because of the increase in business at Wichita it may be de- 
sirable for each member to make' reservations at one of the Wichita hotels at an 
early date. 

Under Articles VII and VIII of the Association’s constitution it is a requisite 
that all amendments to either the constitution or by-laws be published in the May 
issue of the Journal preceding the meeting, so if any member has a suggestion for 
amendment to either the constitution or by-laws, the same should be transmitted 
immediately to me at the address below in order that these requirements may 
be met. 

Rosert M. Crarx, Secretary-Treasurer 
gth and Jackson Sts., Topeka, Kansas 














To Do or Nor To Do 


To Do or Not To Do? 
By Rosert O. Stone, Topeka, Kansas 


To do or not to do, that is the question. 

While in a facetious mood, the program committee assigned to me this 
topic, intending to imply that the legal profession has changed its char- 
acter; that the lawyer has degenerated into a mere employee of its client and 
must from time to time answer the questions propounded to him by his client 
whether to do or not to do a certain thing. The implication is that he has 
in this way become an adviser to his client in regard to his future conduct 
rather than a defender of the client’s derelictions or a prosecutor of his rights; 
that his business does not pertain to a fait accompli, but that he must in ad- 
vance tell his client whether he is safe in doing the thing which he wants 
to do or can safely refrain from doing what the law apparently requires him 
todo. The implication is that this is a new and untried field for the legal 
profession. But a moment’s reflection will develop the fallacy of the thought. 
The prudent business man has always sought the advice of a lawyer before 
engaging in an important enterprise or doing a thing which might or might 
not transgress the law. From time immemorial a person intending to in- 
vest in real estate has sought the advice of a lawyer to tell him whether or 
not the title which he is about to buy is good, and when he desires to dis- 
pose of his property by deed or by will, he has sought the advice and serv- 
ices of a lawyer. Two persons desiring to enter into an important contract 
have likewise engaged his services. Large business interests have frequently 
employed lawyers to advise them in regard to the conduct of their business 
where they might be subject to prosecution for transgressing the law. 

Jay Gould, Col. Vanderbilt and John D. Rockefeller were notable ex- 
amples of business men who sought the guidance and pre-advice of lawyers. 
The lawyers who so advised them and who guided them skillfully past the 
pitfalls and over the thin ice in the doing of things that were often repre- 
hensible but not actually illegal, earned and received large fees and were 
the envy of their brother lawyers, but at the same time they shared in a 
measure the condemnation meted out by public opinion to their clients. Not 
so very long ago a President of the American Bar Association denominated 
such lawyers as criminal lawyers and made their conduct the subject of his 
annual address. 

However, the implications in the title of my paper are in a sense fully 
justified, because while the lawyer’s duties have always included office serv- 
ices and advice to a client respecting the present and future conduct of his 
business as well as appearance in court to defend or prosecute the wrongs 
and the rights of his client, the scope of such services by way of advice has 
been greatly enlarged by reason of the establishment by state legislatures and 
congress of a multitude of boards, commissions and bureaus. The acts cre- 
ating these commissions, boards and bureaus are frequently vague and in- 
definite, hard to understand, and most of them also include a delegation of 
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power to the respective commission, board or bureau to make rules and reg. 
ulations which are to all intents and purposes laws and which may be 
changed at the will of the bureaucrat without notice to the public. There 
is such a maze of these laws and rules and regulations as to confuse any 
business man. There are so many of them that no lawyer can know or be. 
come familiar with all of them. A business man cannot possibly tell just 
what rules and regulations apply to his business. Most of the laws provide 
severe penalties for their violation. The business man can not afford to take 
the chance of blindly going ahead with business as usual. He is forced to 
go to the lawyer to put the question to him, “Shall I or shall I not?” 

In the good old days when I was admitted to the Bar, a lawyer was 
deemed qualified to practice law if he was fairly familiar with the rules of 
evidence, the rules of pleading, the statutes of the state of Kansas, and the 
common law. In addition to this, if he could write a fairly logical brief and 
make a convincing argument to a court or jury, he might start the practice 
of law. Now most of these requirements are more or less obsolete. 

In the matter of evidence error can seldom be predicated upon objec- 
tions to rulings of the trial court admitting evidence even remotely relevant 
to the issues being tried. It has been held by the federal courts that the com- 
mon law is unknown in the United States, except it exists in the several states 
in which controversies arise. Pleadings are now simplified so that the plain- 
tiff merely says “Defendant did” and the defendant simply answers, “I did 
not,” or in the language of the alley boy, he says, “You are another.” The 
issues are thus joined. As for the statutes, they are only a modicum of the 
laws he must know because the laws are mere pegs upon which executive 
and administrative orders galore are hung. 

So, when a client today comes into a lawyer’s office and asks the ques- 
tion whether he should or should not do a certain act, the lawyer is com- 

lied to go to some research service like C.C.H. to find out what is the 
aw. It is not sufficient for him to look up the decisions of the court. Even 
the decisions of the court are ephemeral. This was forcibly stated by Frank 
Hogan in his President’s address at San Francisco, where he said: 


... “‘a century of precedents’ were overruled. Upon the graves 
of old constitutional doctrines new ones were erected—monument-like 
in present appearance but, if history repeats itself, of doubtful durability. 
And history may repeat itself, for Mr. Justice Frankfurter tells us that 
in the Supreme Court ‘dissents have gradually become majority opin- 
i ons’.” 

Mr. Hogan stated this to be: 


“, . . the most devastating destruction of constitutional limitations 
upon Federal power, and the most unprecedented expansion of that pow- 
er over the every-day affairs of individual citizens, witnessed in the cen- 
tury and a half of the existence of the United States.” 

“Yet the Supreme Court says that that Constitution gave precisely 
that power to the Government of the United States; that that Govern- 
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ment’s taxing power is supreme; that the only limit upon its applica- 
tion to the sovereign States and their instrumentalities is to be found in 
the will of the Congress. 

“The conclusion to be drawn from all of this may, I think, be stated 
simply: It is that reliance against the exercise of arbitrary power must 
be placed by the people henceforth in the legislative rather than in the 
judicial department of the National Government.” 


But if there is uncertainty today with reference to the rules of court, 
that uncertainty is even greater when we come to the rules and regulations 
promulgated by the various boards and commissions. It is impossible to go 
down the list of boards and commissions and detail their rules and regula- 
tions. They range all the way from the Interstate Commerce Commission to 
the acts regulating labor, wages and hours. 

In 1890 the Sherman Anti-Trust law was enacted. It sought to deal 
with the evils of monopoly. It seemed to be an unambiguous and fairly 
simple law, but it was used by ambitious prosecutors as a tool for persecu- 
tion. The most famous case was that wherein a fine of twenty-nine million 
dollars was levied against an offending corporation. This led to the famous 
rule of reason applied by the Supreme Court to the enforcement of the law 
under its technical language. The politicians in Congress resented the rule 
of reason applied to their Act and strengthened the law in 1914 by the Clay- 
ton amendment, and in order to make that law more effective, Congress cre- 
ated the Federal Trade Commission with power to prosecute any corpora- 
tion engaged in interstate commerce whose methods injured the business of 
its competitors. The Clayton amendment and the law creating the Federal 
Trade Commission had for their purpose the curbing of big business. 

In 1936 Congress passed an amendment to the Clayton Anti-Trust Law 
which is generally known as the Robinson-Patman Act. The purpose of this 
act was to correct an evil which had grown up around the operation of chain 
stores. Its purpose was to protect the small operator or business man against 
the oppression of big business, not in the field of production but in the field 
of sales and distribution of goods. Under this Act any discrimination in the 
sale and distribution of goods by a manufacturer or wholesaler is prohibited. 

The Federal Trade Commission Act was amended in 1938 by the pas- 
sage of the Lee-Wheeler amendment. Under the original Federal Trade 
Commission Act the Commission was required to find that the practice com- 
plained of caused injury to competition before complaint could be issued by 
the Federal Trade Commission. The Lee-Wheeler bill condemns not only 
unfair methods of competition but also “unfair or deceptive acts or practices 
in commerce.” That is, it is no longer necessary to find that some competitor 
has been injured. 

All of these acts to which I have referred are related and have to do 
with interstate commerce. Under them many questions may arise where a 
client needs, and if he be prudent, will seek advice from a lawyer. The 
lawyer will be unable to give him intelligent advice without having read 
the Act in question and the rules and regulations and the decisions of the 
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various boards, as well as the decisions of the court. Under the Lee-Wheeler 
Act amending the Federal Trade Commission Act, a business man must 
watch carefully the advertisement of his commodities. The object of the 
Act is to protect the consumer as the Supreme Court has said, “all classes 
of purchasers, especially the most guileless.” A business man must never 
present as a fact any statement in his advertising which can not be adequately 
proved. He must refrain from expressing an opinion unless he can sup- 
port it by authoritative fact. If he be advertising medicine, he must not make 
any claims as to its health-giving or curative qualities unless he prove them 
by experiments and research. His representations must be true and not mis- 
leading. He can not advertise that an article is free or to be given away un- 
less the premiums are not included in the price of other merchandise sold 
by the advertiser. He can not include in his trade name the word “factory” 
or “mill” unless in fact he be a manufacturer. He can not advertise distress 
or fire sales unless in fact the goods so sold are from a distress stock or the 
remnants of a fire. He can not include in the name of his business or goods 
anything which implies that the goods are imported products unless in fact 
they were not made in the United States, and vice versa, he can not adver- 
tise as domestic, goods which have been imported. 

Under the Robinson-Patman Act, either direct or indirect discrimina- 
tion in price between purchasers of the same grade and quality of merchan- 
dise is illegal if either or any of the purchasers involved in such discrimina- 
tion is engaged in interstate commerce, if the effect of such discrimination is 
to lessen competition or create a tendency toward monopoly or to injure, 
destroy or prevent competition, provided the goods are sold for use or resale 
under the jurisdiction of the United States. Price discounts may be granted 
if they do not exceed the difference in the cost of production and distribu- 
tion saved by the seller as a result of different commodities and methods of 
sale, manufacture and shipment. Quantity discounts, therefore, are permis- 
sible, but any quantity discounts which exceed the actual savings by quantity 
sales are illegal and subject the seller to the pains and penalties of the act. 
Brokerage fees and commissions can not be paid by the seller to an employee 
of the buyer. One of the leading cases under the Robinson-Patman Act was 
a cease and desist order directed against the Atlantic and Pacific Tea Com- 
pany. Before the passage of the Robinson-Patman Act the A. and P. had 
received brokerage payments through its purchasing agents. After the Act 
was passed, that practice was modified by deducting an amount equal to the 
former brokerage fees paid to the A. and P. Another practice was to exe- 
cute agreements with the sellers providing for the payment to the A. and P. 
agents of monthly quantity discounts equal to the former brokerage fees. 
And a third method was to have the seller put in escrow an amount equal 
to the brokerage charge and payments to be held until the legality of such 
brokerage payments should be determined. The Federal Trade Commission 
condemned all three of these methods. 

The practice known as “discount chiseling,” that is, the taking of a cash 
discount to which the buyer is not entitled, is a violation of the Robinson- 
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Patman Act, and the seller and buyer may be held equally guilty under that 
practice. The interstate character of the business can not be camouflaged by 
the manufacturer or wholesaler making its distribution through a local sub- 
sidiary sales organization even though the purchasers are in a purely intra- 
state business. Where a firm is selling both wholesale and retail it must sell 
at retail on an equal basis with its own retail customers. It can not allow 
its subsidiary to gain an unfair advantage competition with other retailers 
who are its own customers. 

Under the Robinson-Patman Act price discriminations are not, as such, 
outlawed. Where they may be justified because of the character of the goods 
handled and the legal savings of operation and distribution, there is no vio- 
lation of the act. 

Take another board, for example: National Labor Relations Board. 
Suppose you have an industrial company with seven plants more or less 
widely scattered but under one general management. Assume that one of 
the seven plants is organized under the American Federation of Labor and 
the other six are organized under the C.J.O. Plant A, organized under the 
American Federation of Labor, desires to treat with the company as an in- 
dependent unit in its relations of employer and employee. The five other 
plants insist that the whole group must be dealt with as a single unit, thus 
dominating Plant A and controlling its relations. The question submitted 
too you by your client would be: “Can I treat with Plant A as a unit or must 
the unit be the whole industry?” What would be your answer to the question, 
“Can I, or can I not?” 

Prior to January 30, 1939, the National Labor Relations Board held that 
all plants must be thrown together and treated as a single unit. There was 
a dissent to that order. Later, a new member of the board was substituted 
and on April 23, 1941, in Libbey-Owens-Ford Glass Company et al., it was 
held by the board that the Pittsburgh plant which had a history of separate 
organization might be treated as a separate unit from the other plants oper- 
ated by that company. Mr. Smith, a member of the board, filed a vigorous 
dissent in which he said that it was contrary to the established rule of the 
board and that “the majority now reverses its original determination al- 
though the circumstances have in no way changed, and in so doing the ma- 
jority ignores the consideration which led the board to conclude that the 
employer unit is appropriate.” 

On April 21, 1941, two days earlier, in the Spach Wagon Works case, 
the board held that a single employer-employee unit comprising respective 
classes of employees in three plants of a furniture manufacturing company 
are appropriate for collective bargaining despite the employer’s contention 
that each plant should constitute a separate unit where only the participating 
unions desire multiple units. In the Pittsburgh Plate Glass Company, which 
had seven manufacturing plants, despite the desire of separate representa- 
tion of 1500 employees out of 1600 of the largest plant, the board decreed a 
single unit as the proper basis for collective bargaining. This was the rule 
from which the board swung away in the Libbey case and was due to Mr. 
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Leiserson’s appointment on the board. (Under the old ruling Madden and 
Smith were for a united front, with Millis dissenting. Under the new rul- 
ing, Millis, now chairman, and Leiserson constituted the majority with Smith 
dissenting.) Five days after the decision by the board in the Libbey case 
the U. S. Supreme Court passed upon an appeal in the Pittsburgh case and 
held that the holding of the Board that the entire division constitute an ap- 
propriate unit was sustained and its ruling affirmed, saying, however, that 
the act places upon the board the responsibility of determining the appro- 
priate group of employees for the bargaining unit, and that in each instance 
the board may decide that all employees of a single employer may be the 
more suitable unit, or it may decide that the workers in any craft, plant or 
sub-division are more appropriate, that the appropriate unit is the one de- 
clared by the board to be such, thus passing the buck back to the board. The 
decision in the Supreme Court was not unanimous. Justice Stone filed a 
very vigorous dissenting opinion holding that the employees in a single plant 
were entitled to self-organization and separate recognition; that the board 
could not rightfully ignore them and arbitrarily force them into a unit of 
all the employees to which they did not desire to belong, and that in this case 
the board was guilty of arbitrary action, saying in part: 


“That right the board has denied the petitioners in this case by re- 
fusing to consider the evidence upon palpably erroneous grounds.” 
and 

“One of the most important safeguards of the rights of litigants 
and the minimal constitutional requirement, in proceedings before an 
administrative agency vested with discretion is that it can not rightly 
exclude from consideration facts and circumstances relative to its in- 
quiry which upon due consideration may be of persuasive weight in 
the exercise of its discretion.” 


The Chief Justice and Justice Roberts concurred in the dissenting opinion. 

Having read these several orders by the National Labor Relations Board 
and this divided opinion of the Supreme Court, what advice would you give 
to the manager of an industry consisting of seven separate plants? Must he 
deal with all of the plants as a single unit, or can they be segregated if the 
employees in one or more of the plants so desire? 

Other boards and commissions now are controlling and directing the 
affairs of our clients, scattered throughout the country. Every day questions 
arise between the industry and the employer, under the Fair Labor Standards, 
under the National Labor Relations, Interstate Commerce, Federal Trade 
Commissions, SEC, Acts, and others too numerous even to list. In some 
of these acts the pains and penalties for violation of the act are so heavy that 
an employer dare not take the chance of disobeying the law because his penal- 
ties might amount to much more than the expense and trouble of comply- 
ing with the law—might even bankrupt him even as Schechter was broken 
by his successful resistance of the N.R.A. attack. 

For instance, a failure to comply with the Fair Standards Act may result 
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in penalties amounting to many thousands of dollars. Many commission 
merchants, for instance, engaged in a wholly local or intra-state business have 
recently been compelled by agents of the government to comply with the 
Fair Standards law, although they contend that they were not under the law 
because engaged in purely intra-state business. But rather than resist the 
officers and endeavor to adjudicate the question they have paid consider- 
able sums to comply with the law. 
~ On April 29, 1941, Judge Waller of the United States District Court of 
Florida held that the Fair Labor Standards Act does not apply to an em- 
ployer who sells eggs or ether food products locally at wholesale although 
he obtains the products from other states. Following the chicken case he 
held that when products came to rest in the employer’s warehouse the inter- 
state transaction ceased and the business from there on was local and not 
subject to the Fair Standards Act either as to maximum hours or as to wages. 
That would seem to be a correct statement of the law, but I presume there 
are lawyers present whose clients under similar circumstances have pre- 
ferred to submit to the hardships of the law rather than to take the chances 
of penalties prescribed for the violation of the law. Of course, it remains to 
be seen whether the district court decision will be approved by the higher 
courts. 

All of these recent decisions of the courts overturning long established 
precedents, the conflicting decisions and orders of the various boards and 
the divided decisions, affirming and reversing the boards and commissions, 


“puzzle the will, 

And make us rather bear those ills we have 
Than fly to others that we know not of? 
Thus conscience does make cowards of us all; 
And thus the native hue of resolution 

Is sicklied o’er with the pale cast of thought; 
And enterprises of great pith and moment, 
With this regard, their currents turn awry, 
And lose the name of action.” 


The whole situation is not only puzzling to the client but disturbing to 
the lawyer, because he can have no confidence in his own judgment in ad- 
vice which he gives to his client. 

In addition to it all, the commissions and boards frankly and avowedly 
discourage the appearance of clients by attorneys. The examiners sometimes 
assume the role of inquisitors and cross-examine the witnesses. An astound- 
ing bit of bureaucratic intolerance and oppression was brought to light in the 
decision of the oth Circuit Court of Appeals in National Labor Relations 
Board v. Washington. Dehydrated Food Company, decided on April 9, 1941. 
In that case the court held that the employer was denied the fair hearing 
required by due process of law; that the trial examiner was guilty of threat- 
ening, badgering and arguing with witnesses for the employer; that he in- 
terrupted them and thereby harrassed and confused them; that he cut short 
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cross-examination of witnesses by counsel; that he himself cross-examined 
practically every witness; that he sought to compel witnesses to give the 
answers desired by him, put hypothetical questions to the witnesses for which 
there was no foundation in the evidence; insisted that he have the last word 
with each witness and that counsel should not examine further when he had 
concluded; that he made statements contradictory to the true facts and 
sought to warp the evidence, and acted generally in the role of prosecutor 
rather than an impartial examiner. Considerable of the examination and 
cross-examination of these witnesses is set out in haec verba in the opinion, 
including the following statement of the examiner: 


“I would like to advise counsel that the Trial Examiner is exceed- 
ingly loath to permit further examination after he has examined the 
witness, where such examination is necessary. I prefer to have counsel 
finish his examination of the witness. At such time the Trial Examiner 
will not allow, after his own examination, further examination by coun- 
sel, except where the Trial Examiner has touched upon a new subject 
not broached on the examination by counsel themselves, which happens 
rarely.” 

(Labor Relations Reporter, April 28, 1941, 286-296.) 


What then is the future prospect of industry? Is it relegated to pro- 
tect itself without benefit of counsel? Is the legal profession to be outlawed? I 
can not believe that either of these questions will be answered in the af- 
firmative. Businessmen can not themselves find the answers to all of the 
problems that are surrounding them with innumerable boards and commis- 
sions and with daily inquiries and inquisitions. They will and must, without 
doubt, turn to the legal profession to help them answer the questions. Lawyers 
must equip themselves to give advice and assist their clients in maintaining 
their business and in establishing proper and right relations with one an- 
other, with their employees and with the state. Otherwise, our economic 
and financial structure will break down. Of course, if our whole theory of 
government breaks down and we become a totalitarian government, the legal 
profession is probably doomed. The history of that profession in Germany 
is contained in a startling statement published in the May issue of the Ameri- 
can Bar Journal, in which Arno A. Harzberg, a member of the legal pro- 
fession of Germany, recites the fate of the legal profession under Nazi rule. 
A few quotations are as follows: 


“The profession of law (down to recent times) had grown in Ger- 
many during centuries of struggle against autocracy and the almighty 
power of the state. Now Germany has been turned into a totalitarian 
state which means a much more intensive and stricter enforcement of 
the rule of the state over the individual; and a much more intensive 
penetration of all social relations than the pre-liberal state of the 17th 
and 18th centuries ever was able to exercise. The character of this new 
autocracy, the very nature of this state which claims an absolute and 
limitless power over the person and property of all its citizens, has deeply 
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affected the institution of the lawyer. The question arises: Where there 
is no protection of person and property, where there is no free speech, 
where the state is able to do everything and to command everything 
without being restrained by constitution or law—what is the profession 
of a lawyer good for? Is there any place for the lawyer in the totali- 
tarian system? 

“Nazi Germany has, step by step, decreased the influence and the 
activities of the lawyer and it has been clearly shown that there is no 
place for the lawyer as a product of Liberalism in a totalitarian system 
of state autocracy. The older lawyers, at first so pleased with the mea- 
sures Hitler took, have become aware of the fact that they are super- 
fluous. The lawyer today could be eliminated in Germany without 
hampering the activities of the courts or the economic life of the nation. 

“It is a big change which has taken place. Not only so far as the 
activities of the lawyer are concerned, who finds his sphere of influence 
curtailed in every respect. He has to adapt himself to a new situation, 
too, if he considers the law itself. In the German view, the Fuehrer 
alone is the single source of law and his statements and speeches are 
equal to a legal interpretation of the existing law. The lawyer has to 
read these speeches and declarations as carefully as a law. He has to 
acquaint himself with legislation which is turned out by the state ma- 
chine in high gear. He has to know the old established law which has 
not been changed so far and the new steadily changing laws in the 
formulas of the Nazi doctrine. 

“Under such circumstances where the courts are superfluous, the 
lawyer is superfluous, too. No wonder that the profession is declining 
in numbers and in influence. There is no use for a lawyer in Germany. 
The totalitarian state can do without him. Where freedom of speech 
and freedom of the individual are abolished, there is no room for a 
lawyer. If one profession in particular was ruined by the Nazis, it is 
the profession of the law.” 


Let us hope that no such fate awaits industry or the legal profession in 
America. 





STANDARDS FOR TITLE OPINIONS 


Those desiring a printed pamphlet containing the 
Standards as adopted at the May, 1941, meeting, 
may secure the same by writing Miss Margaret Mc- 
Gurnaghan, Columbian Building, Topeka, Kansas, 
who is chairman of the Committee on Standards for 
Title Opinions. Enclose 25c to cover cost 
of printing and mailing. 
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THE RECORD AS ACTUAL NOTICE 


When an instrument in writing has been on record for ten years and there is a defect 
in such instrument because of some flaw in its execution, acknowledgment or record- 
ing, the record of such an instrument imparts to subsequent purchasers or incumbrances 
constructive notice of the existence of the instrument the same as though the instrument 
had been validly executed and recorded at the end of the ten year period.!' Should the 
record during that ten year period be a nullity which can be safely ignored by subsequent 

purchasers of interests in the land; or should a knowledge that such an instrument is on 
ihe record charge the purchaser with actual notice of the instrument itself and of such 
facts as the contents show exist? 

The specific Kansas case in point is Nordman v. Rau,? which held that a purchaser 
at a sheriffs sale who knew that the plaintiffs mortgage was on record took free of the 
plaintiff's claim because the mortgage was unacknowledged and therefore not entitled 
to be recorded. The defendant’s knowledge of the record was held not to be actual 
notice of the plaintiffs claim. This case is clearly contrary to the i 5 of authority,* 
and, it would seem, to the better reasoning. There is a vigorous dissent by Justices Mason 
and Porter emphasizing that to follow ro majority opinion would be to facilitate frauds. 
A survey of Kansas cases which to the writer appear analogous seems to indicate that 
in most instances the theory of the dissent pervades our law. 

Followed to its logical conclusion, the reasoning of Nordman v. Rau would seem to 

restrict “actual notice” to a viewing of the instrument itself. The majority opinion quotes 

- Kan, G.8. 1986, 67-287. 


86 Kan, 19 119, Pac. $51, 88 L.R.A. (N.S.) 400, Ann. Cas. 1918 B 2008. 
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from Bannister v. Fallis* saying, “The instrument itself, if there was one, had no validity, 
except between the parties and those having actual notice, not of what was on the record, 
but of the instrument itself.” In the dissent to Nordman v. Rau, Justice Mason points 
out that Bannister v. Fallis involved an executory contract and not the interest in land 
that would be represented by an executed conveyance. 

Many Kansas cases have held that actual notice can consist of much less substantial 
evidence than a record which, after having mellowed for ten years, will impart con- 
structive notice. Evidence of facts and circumstances sufficient to put a reasonable man 
on inquiry amount to actual notice. In Farris v. Finnup® it was held that “actual no- 
tice” may be express, when it consists of knowledge actually brought personally home, 
or it may be implied when it consists of knowledge of facts so informing! that a reason- 
ably cautious person would be led by them to the ultimate facts; and in the latter’ case 
the known fact must be sufficiently specific to impose the duty to investigate further and 
must furnish the natural clue to the ultimate facts. 

That the presence of the unacknowledged instrument on the record will not impart 
constructive notice of its contents, and therefore will not affect the interests of a negligent 
taker of an interest in the land who fails to examine the record, is defined by the stat- 
ute. Why, as was reasoned in Nordman v. Rau, should a man who has examined the 
record and found thereupon something that the courts would not receive in evidence, 
be charged with notice of such instrument? In the opinion of the writer, such a taker 
is guilty of closing his eyes to facts which a reasonable man would never fail to note, 
even though the instrument was defective for some reason or other. If the adverse 
interest had been brought to the attention of the subsequent taker by word from its 
holder or by word from other parties in a manner which some courts would call “hear- 
say,” if it were presented in court, then he would be deemed to have had “actual no- 
tice.” Why is not an actual view of the defective record the same type of notice even 
though it is incompetent as evidence in court? He certainly is conscious of having means 
of knowing of the particular fact in question, which was the test laid down in Parker . 
Maslin." The object of the recording acts is to protect those who deserve protection.’ 

Going from a record which the court seems to hold imparts no notice, let us see 
what notice is conveyed by a validly recorded instrument in which reference is made 
to an unrecorded instrument. In Croasdale v. HilP the court, citing Jones v. Smith, 1 
Hare 43, said, “The general rule is that a party acquiring knowledge affecting ‘an estate 
from one instrument is ordinarily charged with notice of the contents of other instru- 
ments affecting the same estate to which the examination of the first would naturally 
have led him.” 

In Taylor v. Mitchell it was held that the recital in a recorded deed of an un- 
recorded mortgage charged the grantee and mortgagees and purchasers under him with 
notice of such mortgage. These and other cases hold that such references give not only 
actual notice of the existence of the unrecorded interests but also constructive notice of 
the same. The case of Fisher v. Cowles, is distinguishable since it held only that, 
where an unacknowledged assignment was placed on the back of a validly executed mort- 
gage, the record of the assignment was no constructive notice to subsequent purchasers 
and incumbrancers. No question was raised as to whether the record might not have 
been a basis for actual notice. 

As one must take notice of references made in the record to unrecorded instru- 
ments, cognizance of certain facts outside of the record must be taken because of the 
comeneta of a quit claim deed on the record. As was said in Smith v. Rudd® and re- 

"E. 85 Kan. 820, 116 Pac. 882 (1911). 
4 Kan. 138, 118 Pac. 407 (1911). 
Kan, G8. 1986, 67-267, 
. 85 Kan. 180, 116 “Pa a7 (1911). 
Edwards v. Myers, 12 siti, 287 Pac. 408 (1029). 
"78 Wan. 140, 96 Bac. 87 (1% (190 
10. 58 Kan, 194, 48 Pac. 860 (1007 
11. 78 Kan. 140, ee Pac. 87 (1908). 
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iterated in Eger v. Brown" and in Lashley v. Stout'® a grantee under a quit claim deed, 
or one who purchases with such a deed in the chain of title, must take notice of the 
claims of all persons “ostensibly” interested in the property. A grantee under a quit 
claim deed can be a bona fide purchaser, if he makes the proper inquiries; but those 
“ostensibly interested” are protected against his taking if they have prior unrecorded 
interests. Would not a holder of an unacknowledged (or otherwise defectively executed 
or recorded) instrument be a holder so “ostensibly interested”? If so, why should he 
i greater protection merely because there is a quit claim deed in the chain of 
title 

A question, not yet decided by the Kansas court, is the effect of the record of an 
assignment of a mortgage which secures a negotiable note which the mortgagee subse- 
quently indorses to a third party. Is such an indorsee a holder in due course of the note 
with the security of the mortgage following as an incident of the debt; or is the knowl- 
edge that the note was secured by a mortgage and the presence of an assignment of the 
mortgage on the record of a knowledge of such facts that his action in taking the in- 
strument amounted to bad faith within the Negotiable Instruments Law? 

Looking at other jurisdictions on this same question we find three views. The 
first is that the recording of the assignment of the mortgage has no effect on the trans- 
feree of the note and that he gets both the note and the mortgage security, the at- 
tempted assignment of the mortgage alone being a nullity.!17 The second view is that the 
indorsee of the note takes no title since his vendor (the mortgagee) in fact had none 
and there was such notice of the infirmity, as to preclude the indorsee of the note from 
being a holder in due course.!® The third, or middle ground, is the view that the in- 
dorsee of the note is a holder in due course within the meaning of the Negotiable In- 
struments Law; but since the element of negotiability is lacking in mortgages, he takes 
the mortgage with notice of the. assignment and cannot foreclose in the collection of the 
note.!® The practical effect of the latter view would seem to be the same as the first 
rule. If the indorsee is given a judgment on the note, he can enforce that judgment by 
a levy of execution on the land and the rights of the assignee of the mortgage would 
be just as effectively cut off. 


In a former article appears this statement about the effect of assignments on the 
holders of the debt: 


“Under this view all persons purchasing the land or taking mortgages upon 
it after the execution of a mortgage which has been recorded and transferred to 
an assignee, must be deemed to know that the owner of the land has limited 
his right to deal with it and conduct themselves accordingly. Similarly, all per- 
sons acquiring an interest in the debt by way of purchase or pledge after an as- 
signment of the same mortgage has been recorded must be deemed to have knowl- 
edge that the mortgagee has no power to deal with the debt since he no longer 
owes it.’ 


The above view seems to the writer to be the more reasonable view on the sub- 
ject; and the correct one if one is to give any effect to Kans. G.S. ’35, 67-323 which 
reads, “The assignment of any mortgage as herein provided shall carry with it the debt 
thereby secured.” 

But the Kansas court very early held this section was not applicable to a mortgage 


. 77 Kan. 510, 94 Pac. 803 (1908). 

. 90 Kan. 712, 186 Pac. 249 (1913). 

. Kan. G.8. 1935, 52-506. 

. Foster v. A tanna College & Theological Seminary, 92 Okla. 96, 218 Pac. 385, 87 A.L.R. 854 

. Holding that an assignee of a mortgage who had recorded the assignment but had re- 
turned the note to the mortgagee could not recover from, a subsequent vendee of the note and as- 
signee of the mortgage. 
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securing a negotiable note,?! and has consistently followed that decision in holding that 
the mortgage is merely ancillary and that whoever owns the notes owns the mortgage.22 
To record an assignment of the mortgage would therefore be merely to put on record an 
interest that is itself subject to the rights of a bona fide holder of the note. The court 
has held that the record of an assignment is not necessary to protect such assignee from 
a subsequent purchaser of the land.28 The logical conclusion would therefore seem to 
be that Kansas would follow the first mentioned, or Oklahoma, rule and the holder of 
the note would be protected as a holder in due course and be entitled to the mortgage 
security in spite of the recorded interest in the assignee of the mortgage. 

The conclusions that may be drawn from the Kansas cases are that the court will 
limit the actual notice given by a knowledge of the record to that of which the record 
imparts constructive notice. Notice will be given of all that the law authorizes and re- 
quires to be recorded. But unless the record is such that the court will receive it in 
evidence, its contents may be ignored. A valid record will give constructive as well as 
actual notice of all interests referred to in such record. If the record intimates that there 
is a defect in the title, such as the presence of a quit claim deed would indicate, that 
notice of defect will protect the interests of all who are ostensibly interested in the 

rty. 

ae the doctrine of ostensible interest extends only so far as actual interests in the 
land are concerned. Kansas would not be likely to extend the notice given by the record 
to include takers of negotiable instruments secured by a mortgage which has itself been 
previously assigned. The doctrine of constructive notice has not been applied to negoti- 
able instruments. The mere presence of an assignment of the mortgage on the record 
will not protect the assignee against a holder in due course of the note since the record 
of the assignment is not required for the enforcement of the rights of the assignee. The 
presence on the record of the assignee’s interest in the mortgage is not such actual notice 
of defect in the transferror’s title to the note as is required by the Negotiable Instruments 
Law” to defeat the status of the taker of the note as holder in due course. It is doubt- 
ful whether an actual view of the record of the assignment of the mortgage would of 
itself be sufficient to require the indorsee of the note to be on guard against infirmities 
in his transferor’s title. 
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RACIAL DISCRIMINATION IN EDUCATION 


In Oland Graham, Jr., by Ulysses A. Graham, His Next Friend, Plaintiff vs. The 
Board of Education of the City of Topeka, A. J. Stout, Superintendent of Public Schools, 
and Charles S. Todd, Principal of Boswell Junior High School, etc., Defendants, the 
plaintiff was a colored boy who had been in attendance at the Buchanan School, operated 
for colored pupils up to the eighth grade in Topeka, Kansas. After finishing the sixth 
gtade he sought admission to Boswell Junior High School which was denied him by 
Charles S. Todd, the principal, and the school board. White pupils had attended Bos- 
well through the seventh, eighth, and ninth grades and colored students had attended 
the various colored schools, such as the Buchanan school, in the seventh and eighth grades 
and then had transferred to such schools as Boswell for their ninth grade education. 

This action in mandamus was then brought to compel the respective defendants to 
admit the plaintiff as a student at Boswell Junior High School and after a/ hearing the 
application was granted. 

The following question is presented in this case: “What equality of educational fa- 
cilities between white and colored students is demanded by the fourteenth amendment 
of the United States Constitution and Section 1 of the Bill of Rights and Article 6, Sec- 
tion 2, of the Kansas Constitution?” 

The attitude of the United States Supreme Court on the problem is, of course, con- 
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cerned solely with the interpretation of the fourteenth amendment to the constitution, 
The Court has clearly indicated that the amendment provides for substantial equality 
and not identity of educational privileges? By giving this construction to amendment 
fourteen the federal government has given the state the right to segregate the colored 
students from the white students if their legislators so elect.* 


In Kansas, a statute passed in 1868 permitted the Board of Education in first class 
cities to have the power to organize and maintain separate schools for the education of 
white and colored students in grade schools, and a later amendment ew the 
Board of Education in Kansas City, Kansas, to segregate white from colored students 
in High School. The above statute was upheld i in Reynolds vs. The Board of Educa- 
tion, which said that separation did not necessarily deprive the colored children from 
equal facilities and therefore it did not violate the fourteenth amendment nor Section 2, 
of Article 6 of the Kansas Constitution. 


The Kansas decisions have been in close accord with those of the United States 
Supreme Court on the subject of racial discrimination in education. The criterion of 
the Kansas court has been not identity in educational facilities but equality. 


In 1908 this principle was enunciated by the Supreme Court of Kansas in Williams 
vs. Board of Education® where it was asserted the access to a colored school was so haz- 
ardous as to endanger life and limb, and the incidental noise and confusion at the school 
was great because of the proximity of a railroad. The court held that the colored pupils 
involved were not necessarily entitled to admission to a white school because of these 
attendant circumstances but that they were entitled to school facilities where they could 
have equal privileges under the law, holding that the presence of these factors did not 
constitute inequality between the races. And in Wright vs. Board of Education’ it 
was said that the ordering of a colored girl from a school maintained for white pupils 
four blocks from her home to a school for colored children twenty blocks away and 
across many busy intersections was not so unreasonable that it might be enjoined. How- 
ever, transportation was figured both ways for the student at no cost to her. From 
the above decisions it seems that Kansas has a more rigid standard than many other 
states.® 
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The distinction between the Kansas decisions and those of the other states seems 
to lie in the use of the term “equality,” the understanding of which varies between ab- 
solute equality and substantial equality. It seems clear that the Kansas Court leaned 
strongly toward the requirement of absolute equality in the three cases cited above, 
notwithstanding that relief was denied the complainants. This being so, is there in- 
equality in the principal case, and if there is, what constitutes this inequality? 

The plaintiff in the principal case alleged certain advantages existed in the junior 
high plan that did not exist in the grade school system. His claims were as follows: 

1. Boswell is departmentalized, i.e., teachers instruct in those courses in which they 
are especially trained. For example, Boswell has nine teachers for nine subjects where- 
as at Buchanan one teacher instructs in twenty-eight different courses in the same room 
to children in grades six A, seven B, and seven A. 

2. In Boswell there is no other class in the room during the recitation period; also 
separate study rooms are provided as compared to Buchanan School where two classes 
must study while one recites in the same room. 

3. The student who fails at Boswell in one subject is required to repeat only that 
subject, while at Buchanan he would be required to repeat the entire work for the year. 

4- Boswell has a standard gymnasium with shower facilities. 

5. Boswell participates in a city wide junior high athletic league and has a coach 
and assistant. 

6. Boswell furnishes the opportunity of playing in a school orchestra and receiv- 
ing instruction in instrumental music. 

7. Boswell has an auditorium. 

8. Students at Boswell are graded in the manner in which they measure up to all 
students, while at Buchanan the students are graded either as satisfactory, unsatisfactory, 
or not passing. 

The court in dealing with the above inequalities found a discrimination in edu- 
cational facilities and said that it could not allow the white children to have advantages 
of new and improved educational methods and deny them to colored students because 
of their race or color. The court reached its decision on the basis of all eight of the 
discriminatory conditions mentioned and accordingly granted the writ of mandamus 
asked for by the plaintiff. 

The problem of “what is discrimination” in this case as in all constitutional cases 
must be determined by facts peculiar to each case as it is brought before the court. 
The decision of the court as to “discrimination” is limited to the facts decided. Whether 
the supreme court would hold “discrimination” or “abuse of discretion” by the school 
board in a case involving seven of the eight factors herein discussed is problematical. 
Neither is it certain what the decision of the court might be in a case involving only one 
of the above factors. But from the record of the court as is indicated in the decided 
cases it seems clear that standards for educational equality between colored and white 
students will be more exacting under the federal and Kansas decisions than in those 
of many other states. 
Cuares E, Beven 
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GENERAL AND SPECIAL LEGISLATION WITH EMPHASIS UPON ITS 
APPLICATION TO MUNICIPAL CORPORATIONS 


With the attendant complexities of the development of our modern governments 
have arisen correlated problems concerning the means and measure of legislation for 
the regulation of official conduct in the administration and operation of these political. 
governmental bodies. As the situation has become more complex, and the need for a 
uniform set of regulations governing the method of legislation has become more pro. 
nounced, many states have, therefore, found it necessary to prohibit special legislation 
and to limit all legislation to that of a general nature. 


By definition we find that general law is understood to be that affecting every 
agency by its provision against valid special legislation, or that which will affect all of 
those agencies coming within a validly segregated group or class. This segregation has 
been universally understood not to be a violation of constitutional provisions forbidding 
special legislation. The subject of class legislation will merit discussion in a later part 
of this paper, but for our present purpose, it will suffice to say that class legislation is 
not necessarily invalid special legislation. 

Needless to say, the antithesis of general legislation is special legislation. This has 
been defined by McQuillin in his work on Municipal Corporations! to be, “. . . any 
act which affects less than all of one of the classes . . . for which the constitution pro- 
vides.” Likewise, it has been defined as “such as relates either to particular persons, 
places or things which, though not particularized, are separated by any method of se- 
lection from the whole class to which a law might but for such legislation, be applied.” 
So, with these definitions in mind, let us proceed and see why these constitutional reg- 
ulations have come about. 

The reasons for this trend toward the prohibition of special legislation are well 
discussed in Atchison v. Bartholow, and in Anderson v. Cloud County. In the former 
it was said, 

“Before the adoption of the Constitution (this was our Kansas Supreme Court 
speaking) the practice was to create corporations and to organize cities and towns 
by special laws. When a party of individuals desired to form an association for 
any purpose they drew up a bill conferring corporate power, or any power they 

ired to exercise, and procurred it to be submitted to the legislature; a large 
majority of the members of which had no apparent interest therein . . . This was 
repeated from year to year, and would have continued had the same conditions 
ined, until, in every part of the Commonwealth, bodies corporate would have 
existed, with powers, which the members of the legislature, in the aggregate, had 
no idea had been conferred. The members from a certain city or town, for the 
purpose of individual aggrandizement or immunity, might desire a change in 
their organic law.” 


The Court, in this case, continued to the effect that when a bill is introduced and 
submitted, and when action is taken thereon, the body is informed that it expresses the 
views of the representatives of the localities immediately affected; whereupon, no ob- 
jection is made, and the work is done. Thus showing the operation of the old “pork- 
barrel” system of legislation that existed during the period of the Territorial government 
of Kansas and every other state. This same city of Atchison furnishes an example of 
what could be accomplished under the system. An influential member of the Legisla- 
ture was a large real estate owner in this city, and sought to exempt it from taxation 
and at the same time, keep subject thereto, the property of others similarly situated. 
And his purpose was accomplished in the manner just described, “much to the chagrin 
of his unfortunate constituents.” In Anderson v. Cloud County, the Court said, 
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“Inherent vice of special laws is that they create preferences and establish ir- 
regularities. Members whose particular constituents are unaffected become in- 
different to its passage. . . In place of a symmetrical body of statutory law on sub- 
jects of general and common interest to the whole people, we have a wilderness 
of special provisions whose operation extends no further than the boundaries of 
. -. the locality to which they were to apply.” 


Our Court, by these statements, recognized that the symmetry of our laws was be- 
ing destroyed and that a need for uniformity existed. We shall presently take up the 
limitations that they then exacted to bring about this desired result. 

In the main, restrictions that all laws shail be of a general nature and that no special 
laws shall be enacted have been directed at municipal corporations. But, it must be 
understood that these provisions also have a general application to all of the laws of 
the various states. The special legislation restriction has purposely been made a part 
of our legal structure to prevent the unreasonable and arbitrary exercise of authority by 
the legislative departments. Of course, these abuses would go unnoticed in a new Ter- 
ritory and one could not expect a roughly organized territorial government to recognize 
the dangers of such a haphazard system of legislation. The only thing that was known 
was that these powers had to be conferred in some way and this was the easiest. But, 
after our government was organized and these widely-spread localities were knitted into 
a state, then over a period of time these abuses came into light, and thus by these earlly 
statements of the Court the need for some type of regulation was acknowledged. Clearly, 
their desire was to establish as nearly a uniform system of regulation as would be pos- 
sible, and this desire to place all internal functionaries upon the same footing was ex- 

in Bank v. City of Iola" and in Atkinson v. Railroad Co. in the latter of which 
the Court said, 


“These provisions of the constitutions are too explicit to admit of the least 
doubt that they were intended to disable the General Assembly from either cre- 
ating corporations or conferring upon them corporate powers, by special acts of 
legislation. It was intended to correct an existing evil, and to inaugurate the policy 
of placing all corporations of the same kind upon a perfect equality as to all future 
grants of powers; of making such law applicable to all parts of the State, and 
thereby securing the vigilance and attention of its whole representation; and finally, 
of making all judicial construction of their powers, or the restrictions imposed upon 
them, equally applicable to all corporations of the same class. We must give such 
a construction to the Constitution as well preserve its leading objects intact.” 


In the former case,® the Circuit Judge in referring to the statement just quoted, 
elaborated by saying in substance that the object of such constitutional provisions was 
“To cut up by the roots the mischief of special legislation” and that this object would 
be defeated if a special act relating to the City of Iola could stand. The main theme 
of these cases just cited is, therefore, to show that special legislation may give rise to 
favoritism or inequality, and that it tends to break up the uniformity of our legal system. 

This situation similarly existed in many of the states, and to cope with it, these con- 
stitutional provisions forbidding special legislation were enacted. In most instances we 
find that the Kansas laws and their application have provided us with a considerable 
treatment of the question; therefore, for practical purposes our discussion is confined to 
the laws of this State. For illustrative purposes, similar state laws will be considered 
and treated when they reflect the general trend of such regulatory legislation. Now that 
we have an idea of the nature of these laws, why they have been passed and the pur- 
poses they were meant to accomplish, let us take a look at these restrictions as they 
actually appear and see the treatment that they have been and are being given today. 


In thumbing through our Kansas Constitution, we first come upon the provision 
Kan. 689: (1878). 


7.9 
8. 96 Kan. 828 (1915). 
9 Bank v. Oity of I supra. 
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that prohibits the granting of corporate powers by special act. This is contained in 
Article 12, Section 1, which provides, 


“The legislature shall pass no special act conferring corporate powers. Corpora. 
tions may be created under general laws, but all such laws may be amended or 


repealed.” 


This provision is relatively simple and most states have adopted it, or a similar pro- 
vision, but there are a number of states that still allow their legislatures to create cor’pora- 
tions for municipal purposes by special acts.1° The above set out provision and those 
similar to it in other states have thus been construed to apply to municipal corporations! 
In Ohio,!2 the provision has been construed as not being intended to withhold the power 
to provide such local or special laws as public interest might require. Minnesota holds 
such a provision to mean the same as if it read, “to grant corporate charters,” thus hav. 
ing no application to a special grant to a village to authorize bonds for water works, 
holding that it was not a grant of corporate power or charter.1* In Nebraska school 
districts and precincts have been included in this restriction, while the interpretation in 
Kansas has been that school districts,!5 counties and other similar bodies whose function 
is to carry out an immediate state purpose as opposed toa primarily local purpose, are 
considered to be of the nature of “quasi-corporations” and do not fall under the re- 
Strictions imposed by such legislation.!* 

To avoid misunderstanding, special emphasis must be placed upon this premise 
that whenever the agency treated is carrying out a state function that the state itself 
might be carrying out were it not for this special delegation of power or duty, it is 
not to be treated as that kind of municipal corporation or corporate power that must be 
granted by a general law as required by this constitutional provision.17 The regula- 
tion set forth must be understood to treat only the granting of those corporate powers 


a es This rule has been 


expressed by our Court in State v. Downs® when it said 

“That class of Aad acy agencies whose powers are corporate and which cannot, 
therefore, be conferred (or affected) by special act, have a limited sphere of opera- 
tion as to locality and as to subject matter of authority. Giving corporate capacity 
to certain agencies in the administration of civil government is not a creation of 
such an organization as was sought to be protected by the Constitution.” 


This differentiation has not been very closely adhered to in the history of our Kan- 
sas decisions, but the underlying thought, though seldom expressed as we will dramatize 
it here, has been there. A distinction has been raised between the true corporate func- 
tion of counties, school districts, townships, and other special corporate districts of a 
similar nature. This distinction has not fbeen universally applied to cities in carrying 
out a state-wide function for the state although it seems that in every case where one 
can apply the true state-wide function test that a distinction should be made. This dis- 
tinction has been made as to counties in Haddock v. McDonald’® in which the court 
points out that although the Kansas laws provide that a county shall be a body corporate 
and politic, that it is settled under Article 1 of the Constitution, cities are corporations 


and counties are quasi-corporations.2° Then the Court cites the case of Eikenberry v. 


10. gow y i. Illinois, Michigan, California, Louisiana, Nevada and Oregon. 
11. In = Council Grove, 20 en it mers) 3; also State v. Mitehe 81 Ohio State 592 
ast? ft): Bk tate v. Newar o NIL. 60 (1878); and State v. Cincinnati, 20 Ohio State 18 (1870). 

v. State, 34 one’ a8 (1877); H Cincinnati, 9 Ohio O. oe 857 (1899); State v. 
por AG a Ohio State 248 (i800) 's te, 
. Brady v. in 61 Minn. 185 (18 $5). 

. my Ft oa 608 (1879). 

. Heddock (1984). d, 98 Kan. 628, 629 (1916); State v. Wyandotte Co. Comm'rs, 140 Kan. 


. State v. City of Lawrence, 79 Kan. 284 (1909). 
. 60 Kan. 788 ois}: 

. 98 Kan. 628 (1916 

. Beach v. Leahy, 11 Kan. 28 (18738). 
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Township of Bazaar*! as discussing the distinction between corporations and quasi- 
corporations, and it says, 

“The theory of the various decisions (after a resume of some of the Kansas 
cases) is, in effect, that such organizations though corporations, exist as such only 
for the purpose of the general political government of the state; that all of the 
powers with which they are charged are the duties of the state; that in the per- 
formance of governmental duties, the sovereign power is not amenable to in- 
dividuals and, therefore, these organizations are not liable at common law. . . 
for negligence unless made so by statute!” 


To the effect that every political subdivision of the state for the administration of 
civil government is treated as a quasi-corporation, one can rely upon the statement of 
our Court in Rathbone v. Hopper™® when it says, 


“A township is generally spoken of as a municipality or municipal corpora- 
tion, but, strictly speaking, every political subdivision of the state organized for 
the administration of civil government is a quasi-corporation. In this respect, they 
are placed in the same plane as counties and school districts . . . In the broader 
sense, and in common usage, the term ‘municipal corporations’ includes counties 
and townships.” 


This distinction can also be followed as to cities as this view has been expressed 
in many cases. In Butler v. Kansas City** the Court distinguished between the lia- 
bility of a city for acts done by it in its public capacity as a part of the political sub- 
division of the State and its liability for an act done to its private advantage in rela- 
tion to which the State at large has no interest. The City of Kansas City had estab- 
lished a pesthouse for the purpose of confining those individuals in the vicinity who had 
smallpox, for the purpose of protection of the public health. The plaintiff ran a splinter 
into his toe when moving across the floor to light a fire, and he comaaiia that the neg- 
ligence was that of the City. The Court answered his claim by saying that the munici- 
pality was serving a state-wide function in maintaining this house and the purpose was 
thus a State function, and not that such as is ordinarily served by a municipal c — 
tion as an internal or private function. Likewise, in Hibbard v. City of Wichita the 
rule was laid down, and in this particular instance, the reason for the support of the 
rule was that a city is performing a general governmental function in the establishment 
and maintainance of a zoological garden. This distinction has been announced in re- 
gard to drainage districts, metropolitan police districts, and many other quasi-public 
corporations that have been created to perform some public service for the state, in the 
promotion of public health and welfare.24 By these recitals it can be seen that when 
the corporate body is required to perform some act of state wide function as an agency 
of the State, then the constitutional prohibition against the granting of corporate power 
by special acts should not apply. Another supporting reason would be, as we shall see 
later, that a general law could not be made applicable to accomplish this desired end. 

The warnings against special legislation that have herein been brought forth, apply 
equally to the provisions contained in some of the state constitutions forbidding the 
legislatures from passing local or special laws regulating the business or internal (as dis- 
tinguished from aute-wide) affairs of municipal or other public corporations. The idea 
behind this form of regulation is to prevent the state from making any changes in the 
system of government of any particular municipality by separate legislation. Some of 
the states that have this type of prohibition are: Illinois, New Jersey, Oklahoma, Pennsyl- 

. 22 Kan, 557 (1879 
. 67 Kan. 240 (1896 
97 Kan. 289 i Hf 


5 Kan, 498 19 is 
. ) Fd Co. v. Drainage District, 97 Kan. 302 (1916); In re Dalton, 61 Kan. 257 (1899); 


State v. Lawrence, supra. 
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vania, and Kansas. This constitutional limitation in Kansas is Article 12, Section 5 
which reads as follows: 


“Provisions shall be made by general law for the organization of cities, towns 
and villages; and their power of taxation, assessment, borrowing money, contract. 
ing debts and loaning their credit, shall be so restricted as to prevent the abuse 
of such power.” 


Under this provision it has been held that the determination of the sufficiency of the 
restraints and restrictions under this clause is for the legislature and not for the courts.25 
And in many other Kansas cases it has been shown by the holdings of the Court that 
all of the exact requirements as set out in this Constitutional provision must be met be- 
fore the act of the municipality can be binding.® Such a provision will not prevent a 
city financially entering into a valid enterprise when it can be shown that the munici- 
pality can be benefited directly thereby. This rule is announced in Wheeler v. Philadel- 
phia" and the Court there also very aptly sets out why the restrictions have been en- 
acted when it says, 


“Such provisions . . . are intended to prevent the local corporation from be- 
coming jointly interested as a stock-holder with any individual, association, or com- 
pany, and from appropriating money for this purpose, or loaning credit to an in- 
dividual or corporation, but it will not prevent the city from establishing gas works 
of its own to supply its citizens with light.” 


In Walker v. Cincinnati®® the Court reiterated the statement of the above stated 
Pennsylvania Court in holding that such a provision does not prevent the legislature 
from authorizing a city to construct a railroad where it appears that such a road is 
material to the development of the local community and empowering the municipal 
authorities to provide means therefor by taxation of the inhabitants; the Court saying, 


“The mischief which this section interdicts is a business partnership between 
a municipal or subordinate division of the State, and individuals or private corpora- 
tions or associations. It forbids the union of public or private capital or credit 
in any enterprise whatever. In no project originated by individuals, whether as- 
sociated or otherwise, with a view to gain, are the municipal bodies named  per- 
mitted to participate in such manner as to incur pecuniary expense or liability. 
They may neither become stockholders nor furnish money or credit for the bene- 
fit of the parties interested therein . . .” 


The Court continued, saying in the essence, that such an alliance between public 
and private interest is clearly prohibited in respect to all enterprises of whatever kind, 
but that they would not treat it as demanding that these municipal bodies are powerless 
to make any improvements with their own means, and on their sole accounts; this 
latter being expressed, “We may be sure that a purpose so unreasonable was never enter- 
tained by the powers of the Constitution.” The statements show the nature of valid 
undertakings that can be entered into in spite of the general exclusive wordings of the 
constitutions. ‘Thus it is clear that whenever the state agency is dealing with a purely 
local function, these restrictions forbidding special legislation come into full operation, 
as compared to the instance in which the agency is dealing with a state-wide function, 
in which case, as we have seen, the restrictions are not applicable. 

In jurisdictions having a constitutional provision that all laws shall be of a iM 
nature unless it can be proved that a general law could not have been made applicable, 
we find a question arises as to whose duty it is to determine whether a general, law can 
be made applicable to the courts or the legislature. In the majority of the states, the 
courts have abdicated their inherent function of construction, and have held that the 


26. State v. Kansas City, 148 Kan. 628 (19388). 

26. State v. Kansas Giez’ supra; Conklin y. City of Hutchinson, 65 Kan. 582 (1902); Vail v. Attica, 
8 K.A. 668 (1899); etc. 

27. 77 Pa. State 388 (1875). 

28, 21 Ohio State 14, 564, 66 (1871). 
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question is for the legislature to decide and not for the courts.2® In the minority are 
found those states which hold that it is a question, for the court to decide®*® and among 
these is found Kansas under its present construction. The electorate of Kansas, as well 
as this last mentioned group of states, refused to accept the court’s abdication of its 
function, as had been the apparent course of events in the territorial and early state gov- 
ernments, and amended its provision to rouse the court out of this apparent oversight. 
In the Kansas Constitution our provision to the effect is Article 2, Section 17 which 


provides, 
“All laws of a general nature shall have a uniform operation throughout the 
State, and in all cases where a general law can be made applicable, no special law 
shall be enacted . . .” 


Prior to amendment in 1906, this provision read substantially as above stated, but 
due to the fact that the Court did abdicate its function and refused to adjudicate whether 
a general law could have been made applicable, the people added this amendment to 
the above stated provision, 


“,.. and whether or not a law is repugnant to this provision of the Con- 
stitution shall be construed and determined by the courts of the State.” 


In Anderson v. Cloud County,®! the Court states how this change came about say- 
ing that Article 2, Section 17, as amended in 1906 takes from the Legislature the right 
to determine when a general law can be made applicable, and devolves upon the courts 
the duty to determine it as a judicial question without regard to any legislative assertion 
upon the subject. The Court further stated that, 


“Where the validity of any act is assailed under Section 17, of Article 2, as 
amended, the rule of statutory construction which makes it a duty of the courts to 
uphold a law if possible to do so, has no application.” 


Thus, by this assertion, it gave the judiciary undisputed power, and bound them 
with no legal dogmas to be upheld that would, or might possibly, do away with the 
grant of power or in any other way limit the Court in the exercise of its judicial function. 
These principles have been reiterated in the case of Clark v. Murry*? and the transforma- 
“ probably better expressed in the words of Thiele, J., as speaking for the Court 

Saic, 


“Prior to 1906 our Constitution provided that all laws of a general nature 
shall have uniform operation throughout the State and that no special law should 
be enacted where a general law could be made applicable, the Legislature being 
the judge as to the necessity. In 1906, the Constitution was amended, and since 
then whether a law enacted is repugnant to this section of the Constitution is to 
be construed and to be determined by the courts of the state.” 


Of course, cases found in the Kansas reports prior to 1906 will state that whether a 
general law could have been made applicable was a question for the legislature, and in 
this respect they must be viewed with a reference to the amendment of 1906. Without 
the constitutional restraint imposed upon the Legislature by this Amendment, whether 
a general, law could have been made applicable would have evidently remained a ques- 
tion for the Legislature, and in that respect, remained purely a legislative matter. There- 
fore, this Amendment of 1906 did remove this power from the Legislature and imposed 
it upon our courts and thus made the issue a judicial one. The cases in all of the states 
are not clear as to the reason why the courts have abdicated their primary function. 
Surely, they do not realize the full import for this line of conduct, for if they did, they 
would see that such constitutional provision becomes a nullity, leaving the legislature as 
29. Clark v. Jack, 60 Ala. 271 (1877); Little Rock v. Parrish, 86 Ark. 166 (1880); People v. 
so, Herat, 6 oat 446 (18a, ale hint Teale, Miswa, North Dekow, te 
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free to pass special legislation as if the prohibition had not been placed in the consti- 
tution. Probably the reason for the courts evading the issue is that there was such a 
mass of special legislation that they felt chaos would result if they declared all special 
laws invalid where a general law could have been made applicable. Even under our 
Article 2, Section 17, of the Kansas Constitution, it is hard, if not impossible, to see how 
the courts have any more power under the amended Article than they had under the 
original one. Obviously, the intent of the electorate under the original Article was that 
the Court should safeguard the public from unfair, discriminatory, pork-barrel legisla- 
tion. Therefore, it is clear why the electorate, after the courts had refused or neglected 
to exercise this power, in unmistakable language in their Amendment of 1906, ordered 
the Court to exercise this power. In one of our earliest cases, an example of this ab 
dication of judicial function,** the Court, after stating its customary declaration that the 
province for the determination of whether a general law could have been’ made appli- 
cable was in the Legislature, went ahead to state that the purpose of this provision was 
not to absolutely forbid any special legislation. To such a view this court would not con- 
sent, saying, 

“Such is not the purpose. It recognizes the necessity of some special legisla- 

tion, and seeks only to limit it; not prohibit it.” 

This brings us to the question as to what might seem to be special legislation, but may 
be validly enacted in the form of class legislation. 

Class legislation is really not special legislation although to the ordinary layman it 
may seem such. As can be seen by a study of the cases that have arisen under provisions 
similar to those contained in our Constitution of Article 2, Section 17, requiring laws 
of a general nature to have a uniform operation throughout the state, this only means 
that the laws must operate uniformly when they may be made to do so. This does not, 
of course, apply to valid special legislation; neither does it mean that when we have 
a valid segregation by classes that the rule will operate. It does mean that all laws must 
operate uniformly, that is, in the same manner on all persons and things who stand in 
the same situation, or who stand in the same relation to the law touching the privileges 
and immunities granted by it, or the act or acts which it forbids. It does not mean 
that general laws must operate alike on all subjects of legislation or upon all citizens or 
persons.*4 Thus it is evident that if the law applies to all persons or agencies in a class, 
it is not in contravention to these constitutional prohibitions against special legislation,*® 
and so, neither is a law that is general in its application. And, as we have heretofore 
stated, purely local laws are valid and are not an infringement upon these provisions 
when the situation is one that warrants special treatment.’® Therefore we must at this 
point determine just what legal requisites there are for class legislation, and what some 
of the popular applications of this type of legislation have been. 

Much can be said for class legislation, as it is sufficient basis for a separate thesis 
in itself, so we shall just lightly touch upon the subject here. It must be understood 
from the outset that valid class legislation is, in one sense, a form of special legislation, 
but only in that it appears upon the surface to be such. In reality, when valid classes 
have been made upon sufficient grounds for such a distinction, then it is, and can only 
operate as general legislation because as to all of the classes it does operate generally, 
and must of necessity do so to meet the tests that we have hereinbefore discussed con- 
cerning general laws. The Supreme Court of Missouri in State v. Miller*™ showed that 
there must be some reason for distinguishing classes in its statement that, 


“, .. There must be some distinguishing peculiarity which gives rise to a 
necessity for the law as to designated classes. A mere classification for the purpose 
of legislation without regard to such necessity is simply special legislation of the 
most pernicious character and is condemned by the Constitution. Mere differ- 


. State v. Hitchcock, 1 Kan. 178 (1862). It might be interesting, in this regard, to compare the 
Populist Party’s political theory of legislative absolutism in the popular branch of the govern- 
meant wil Cee eames peated by 5 a 

- Leep v. St. Louis Railway, 568 Ark. 407 (1894). 

. State v. Russell, 119 Kan. 266 (1925). 

. State v. Ferris, 53 Ohio State 314 (1895). 
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ae eee 2 0 fm =f 


ee le ee ee eee a ee ak el hk he ee hae 











Case Nores 295 


ences which would serve as a basis of classification for some purposes, amount to 
nothing in a classification for legislative purposes, unless such differences are of 
a character as, in the nature of things, to call for and demand separate laws and 


regulations.” 


In this connection, the last clause in the preceding statement, “provided that there 
is a reasonable basis for the legislative classification,” is particularly significant. An at- 
tempt to effect a fictitious classification in order to escape the limitations upon special 
legislation would then fail as no substantial reason for a differentiation in classes would 
exist. So, in this respect, it must be understood that a law is not necessarily general be- 
cause it operates upon all within a class. It is still special if it applies to all within a 
class without reason appearing why it is not made to apply generally to those outside 
the class but similarly situated. No distinguishing character identifies the selected class 
in terms of a legitimate legislative purpose.*® In general, then, it may be said that if 
there is a material difference between those included in a class and those excluded for 
the purpose of the legislation, and if the legislative purpose is a legitimate one, the classi- 
fication is not violative of the general constitutional clauses. 

An act, to be valid as general legislation, must, if it is class legislation, be based upon 
some real and substantial difference from those unaffected by such act; while it may 
affect only one specific group or class at the time of its enactment, provision must be 
made for those who may enter such class in the future to be similarly treated under the 
act. Such an act must be designed to operate in the future, and not to operate only in 
the present upon an existing state of facts.°® Again, in the case of Parker-Washington 
Co. v. Kansas City*® it was declared that even though only one city or body would be 
affected by the act at the present, if there had been sufficient provisions for the future 
so that others falling under these qualifications would become affected, then the act is 
still valid. If the p Bore stated requisites are complied with, the act is still’ valid even 
though only one municipal corporation is within the present limitations.*! Likewise, 
when the limitation covers only one city at present, and the necessary provisions have 
been met, the act is valid. In addition‘? to this, geographic limitation as classification 
has been held bad by the courts because it is special legislation from its inception, and 
fails to provide the necessary degree of elasticity that is requisite to valid class legisla- 
tion.? Also, a situation might be conceived whereby because of a difference of locality, 
a particular state problem might be raised, thus giving rise to a valid classification based 
upon geographic relations. So we see that if the classification has been a proper one, the 
law will not be declared special or local, although at the time of its inception there may 
be only one body, group, or municipality that falls within the class for which such act 
is designated, provided, however, that the statute has such a prospective application as 
to include benefits or powers conferred by it, or which was intended to apply, and can, 
in all substantial particulars, apply to other cities, groups or agencies as they become 
possessed of the requisite population or other qualifications adopted for classification.“4 
Needless to say, the same thought, that the test is for the courts and not for the legisla- 
ture to determine whether the classification is valid or not, can be equally applied in this 
instance, because, were it not so, such limitations, like those of whether a general law 
could have been made applicable, would be a nullity if they were left to the legislature 
to determine whether there had been a breach of the limitation. 

88. L’Hote v. Melford, 211 Ill. 80, 82 N.E. 615 (1907). 
89. Topeka v. Gillette, 32 Kan. 481, 4 Pac. 800 (1884). 
40. 78 Kan. 722, 85 Pac. 781 (1906). 


41. State v. Wyandotte Co. Comm'rs, 140 Kan. 744 (1984). 
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48. Commonwealth v. Patton, 86 Pa. 258 (1878). If a difference based on area, bore some impor- 
tant relation to the general welfare of the State, a different situation might exist. In Higgins v. 
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state of Kansas,’’ and the , although they reco ed that this was special legislation, said 
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McQuillin*® summarizes the principal tests drawn to ascertain the validity of classi- 
fication, and from his analysis of the cases he presents these: 


“1. The validity of the classification is not to be ascertained by the number of mu- 
nicipal corporations affected by the act. However, if the act is restricted so 
that it necessarily applies to one municipality only, and cannot in the future 
apply to another, it is really no classification at all. 


. A law enacted for municipal corporations as to a class must operate uniformly 
upon all members of the class, or, to state the rule differently, it must apply in 
like manner to every local corporation falling within the class for which it was 
designed. But it is to be mentioned here that prior or valid local or special laws 
existing in one or more of the municipal corporations to which the act is ap- 
plicable may affect the equality, and the operation; however, this will not 
render the act special in itself. 


. Classification designed to operate in the present and based upon existing cir- 
cumstances is bad. Of course, if the object of the act is to serve tem 
purpose, or if it is merely curative, it may be sustained as constitutional legisla- 
tion, not, however, on account of proper classification. 


. The classification adopted must rest in real or substantial distinctions, which 
renders one class, in truth, distinct, and different from another class. The 
facts in the given case and the views of the deciding court determine the degrees 
of difference. No hard and fast rule can be laid down on this subject which 
may have general application. 

. There must exist a reasonable justification for the classification; that is, the 
basis of the classification invoked must have a direct relation to the purpose of 
the law. Respecting this rule—judicial views may vary, and are directed mainly 
by the facts and the circumstances of each case. 


. An act which applies to and embraces all municipal corporations which are, 
or may come into like situations and circumstances is proper classification. 


. In those jurisdictions which sanction laws to take effect on the event of a future 
contingency or within a limited time, this rule has been announced: Where the 
law is to operate when accepted by the community, and is limited as to the time 
of acceptance, the application of the law must not be restricted beyond the rea- 
sonable relation of the restriction to the purpose of the law.” 


This treatment by McQuillin, though it pertains in the main to municipal corporations 
exclusively, is a very good summary as to the validity of classification, and decidedly 
leaves one with the impression that class legislation can be valid, and is not a violation 
of these constitutional prohibitions against special legislation. 

So we have seen the difference between general and special legislation and that the 
provisions restricting all legislation to general laws are not violated by acts that apply only 
to a state-wide function that the state could have performed itself. We have particularly 
emphasized this argument, not Because of the strength of materials, but because of the 
logic of the argument. And, in this premise, we ask those upon whom the discretionary 
duty falls to determine the plausibility of such an argument to bear with us, and think 
this problem through and then render their judgment. Too, we have pointed out the 
pitfalls of special legislation allowed to run riot, and this in turn has demonstrated the 
tendency of some of the courts to abdicate their inherent function in failing to take upon 
themselves the duty of determining whether a general law could have been made ap- 
plicable in the instance that such must be done before special legislation is valid. Those 
courts that left this function up to the legislature, in effect nullified the prohibition because 
the effect was to render the provision a nullity too, because with the ability to legislate 
and to judge in the same instrumentality, of what other effect could the provision be 
than this? Matters of purely local concern and the governmental functions of the state’s 


45. Supra, page 498. 
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agencies are subject to regulation by general law when they are thus dealing with matters 
preemie function. This is because of the desire for symmetry of the local functions 
of these agencies, and the need for uniformity to keep all of these agencies on the same 
footing. Thus with the constitutional regulation of this pork-barrel method of legislation 
that existed prior to the amendment of our Constitution in 1906 when their true function 
of judicial, discretion was forced upon the courts, we have brought a degree of stability 
to our legislative system that might be well for those states lacking it to adopt. 


Mixton P. ALLEN, 42 
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CREATION OF THE AUTOMOBILE GUEST RELATIONSHIP IN KANSAS 


In LeClair v. Hubert, decided at the July, 1940, term of the Kansas Supreme Court, 
the plaintiff was sent by his employer to accompany the defendant, a contract carrier and 
operator of a half-ton truck, to pick up some tractor wheels at a certain farm and bring 
them to the place of business of the plaintiffs employer. The plaintiff and the defendant 
went to the farm, loaded the four wheels into the truck, and started to return. At a 
crossroads intersection the truck collided with an automobile. Held, that the plaintiff was 
not a guest within the meaning of section 8-122b, G.S. 1935, providing: “That no person 
who is transported by the owner or operator of a motor vehicle, as his guest, without 
payment for such transportation, shall have a cause of action for damages against such 
owner or operator for injury, death or damage, unless such injury, death or damage shall 
have resulted from the gross and wanton negligence of the operator of such motor 
vehicle.” 

The general intent and purpose of the statute has been described by our court in 
. the language following: “This statute is the outgrowth of a thought which had become 
common among our people, that it was too easy under our law relating to liability for 
negligence for one riding in an automobile as a guest of the driver to recover damages 
for injuries sustained in an automobile casualty.”2 Two important questions arise in 
determining the extent of the statute. First, who is a guest within the meaning of the 
statute, and second, what is the meaning and limitation of the words, “gross and wanton 
negligence”? This discussion will be limited to an examination of the first problem. 

In deciding the LeClair case, the court relied on Elliott v. Behner® There the plain- 
tiffs husband and defendant were working for Montgomery county on bridge work. 
Transportation was furnished by a county truck from the county garage in Independence 
to and from their work, being done near Coffeyville. The defendant, the driver of the 
truck, lived in Cherryvale. He received no extra pay for driving the truck, except that 
in this way he received transportation back and forth from his home at Cherryvale to 
Independence, and thence to the place of work north of Coffeyville. On the way back to 
Independence, an accident occurred, in which the plaintiff's husband lost his life. It was 
there held that the compensation the defendant received, i.c., transportation to his home, 
relieved the plaintiff from the operation of the statute. 

The court undoubtedly much relied on the fact that the defendant received an ad- 
ditional transportation, over and above what the rest of the crew received. This special 
privilege was a direct compensation to the defendant, for his home at Cherryvale was 
some miles northeast of Independence, at which place the crew gathered. From there 
the crew went southeast to work on a bridge near Coffeyville. It is obvious, from the 
above situation, that defendant received a special benefit. If the defendant had received 
only the same transportation as the rest of the bridge crew, then the question of com- 

1, 162 Kan. 707, 107 P. (2d) 708 (1940). 


2. Stout v. Gallemore, 188 Kan. 885, 26 P. (2d) 573 (19388), Per Harvey, J., at 389. 
8. 146 Kan. 827, 78 P. (2d) 1116 (19387). 
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pensation would of course have been more difficult. Would the court be able to say that 
the defendant, in receiving only the same kind of transportation as was extended to the 
rest of the crew, be receiving compensation, when he received no extra pay for doing the 
driving? It is not clear what the court would consider an insufficient compensation to the 
driver, in order to create the guest-host relationship. But it would appear equally de- 
sirable that when the driver received the same transportation as was extended to the 
others, the benefit received would be substantial enough to exclude the operation of the 
statute. It seems quite clear that this result ought to follow if driving the truck were an 
express or implied condition of the driver’s employment. 

In the cases above the Kansas court laid down the following general principles as to 
who may be a guest: (1) If the driver receives compensation the passenger is not a guest.‘ 
(2) It is not necessary that the consideration pass from the passenger to the driver 
(3) The consideration which the driver receives need not be money, but if he receives 
some benefit from some source it is sufficient.6 (4) Every owner or operator of an auto- 
mobile has the right to choose his passengers.” 

What the scope of the term “guest” will be when the principles above set out are 
applied to other typical factual situations remains unanswered. Judge Allen has sug- 
gested that the meaning of the term “guest” must be worked out of the facts in each 
case.8 The most significant utterance of the court, as stated by Judge Allen in the Elliot 
case, appears to be the following: “It seems clear that where the driver receives com- 
pensation, the passenger is not a guest. While the defendant, Behner, received no extra 
compensation for driving the car, he did secure transportation to and from his home in 

e. This was a material compensation to him. It is not necessary the considera- 
tion pass from the passenger to the driver.”® The suggestion there made was earlier ap- 
proved by the Michigan court in a case,!® cited in the above opinion, involving a plaintiff 
who was being driven by a county nurse to another city, for the purpose of having 
glasses fitted for her eyes. The nurse, defendant, was acting within the scope of her em- 
ployment, and therefore receiving compensation, although not directly from the plaintiff. 
The court there relied on the theory that if the driver receives a direct benefit from an- 
other the service is not gratuitous and there is no guest relationship. 

The above decisions are simply a refinement of a general rule adopted in other states, 
having similar guest statutes, that if the owner or operator of an automobile receives a 
direct benefit, the service is not gratuitous, and the guest relationship does not exist. For 
example, it was so held where the driver asked plaintiff to accompany him, saying that 
he might need some help, that his wife didn’t want him to make the trip alone, and 
that he wanted the plaintiff to help drive,!! and where a driver was demonstrating an 
automobile to a prospective purchaser, where there were accompanying possibilities of | 
profit.12 Compensation was given, within the intendment of the guest statute, to an 
officer in charge of an ambulance, when he permitted plaintiff to accompany her un- 
conscious friend being taken to the hospital, for the officer expected the plaintiff to assist 
him.!* A prospective buyer being taken to a tract of land in an automobile provided 
by a real estate company has been held not to be a guest,!* also, a plaintiff travelling with 
defendant, at the latter’s request, for the purpose of learning a paper route so that, in the 
future he might be able to take over the route.15 The normal extension of this prin- 
ciple appears to be socially desirable. There is no indication that the legislature intended 
to require a present, immediate, monetary recompense to the driver from the guest in 
order to exclude the operation of the statute. 


. Elliott v. Behner, 146 Kan. 827, at 880, 73 P. (2d) 1116, at 1119 (1987). 
. Id. at 881. 

. Supra, note 1, at 708. 

. Supra, note 4, at 830. 

. Ibid. 


s 830 and 831. 

lo lisduire v. , 268 Mich. 152, 255 N.W. 745 (1984). 

. Albrecht v. Safeway Stores, Inc., 159 Ore. 831, 80 P. (2d) 62 (1988). 

. Orawford v. Foster, 110 Cal. App. 81, 293 P. 841 {2350}. 

. Carey v. City of Oakland, — . App. —, 112 P. (2d), 714 (1941). 

. Sullivan v. Richardson, 119 Oal. App. 867, 6 P. (2d) 567 tt 
Sumner v. Edmunds, 130 Oal. App. 770, 21 P. (2d) 159 (1988). 
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One question left unanswered in LeClair v. Hubert'® relates to the theory set out in 
Elliott v. Behner"™ that every driver has the right to choose his passengers, if they be 
— It is conceded that a benefit was bestowed when the plaintiff helped the de- 

dan 


t load the tractor wheels, thereby taking plaintiff out of the status of a guest. If 
the accident had occurred on the way to the farm, before the defendant had, received the 
plaintiff's help, could the anticipation of a possible future profit, be held sufficient com- 
pensation? If not, the plaintiff's status would be that of a guest. Here the defendant did 
not invite or choose his passenger, for the plaintiff's employer sent him with the defend- 
ant. It is evident a conflict of theories would exist, for the driver would be receiving no 
compensation, implying the guest-host relationship, and on the other hand the driver ob- 
viously has no right to choose his passenger, which our Kansas court has indicated every 
“host” has a right to do. Probably this denial of the right to choose his passenger is not 
controlling in itself, but to be considered as a circumstance in determining a border-line 
case. In any case there is no indication that legislature meant to bar recovery in cases 
other than those where the grace and bounty of the host created the circumstance under 
which the accident and his subsequent liability arose. 

The discussion of the question as to what constitutes compensation seems to have 
been limited to LeClair v. Hubert'® and Elliott v. Behner.® An equally interesting ques- 
tion in ascertaining who may be a guest relates to the effect of the statute on the rights 
of children. In the case of Morgan v. Anderson®® the court was presented with a case 
involving injuries to a seven year old child who had been visiting a friend of the family, 
who took plaintiff with him on an extended trip without the actual consent of plaintiff's 
mother. Due to defendant’s negligence an accident occurred, in which the plaintiff was 
seriously and permanently injured. It was there held that the plaintiff was a guest within 
the meaning of the statute and hence was barred from recovery. 

The plaintiff contended that the child was not a guest, because he was not old 
enough to give his consent to the trip or accept the transportation; and that such accept- 
ance was necessary in order to acquire the status of a guest. Our statute does not in 
terms refer to the case of a guest who “accepts” free transportation, (as does the Cali- 
fornia statute?!), hence the court held that a child might come within the statute as a 
guest though it was too young to consent to or accept the transportation. If no restric- 
tions are put on the custody of the child, left in the care of a friend by the parent or 
guardian, then the circumstances imply a reasonable latitude in the care of the child, 
and the application of the statute depends on the reasonable exercise of discretion by 
the host, within that latitude.22 

The court has refused to lay down a rule as to what would constitute a reasonable 
latitude, because of the peculiar problem this kind of situation presents. The problem 
would not be difficult if the child were taken for only an hour’s drive on a Sunday after- 
noon. It becomes more complicated if the trip involves an overnight visit to a near-by 
town. Here, an extensive trip to the Black Hills of South Dakota, not specifically au- 
thorized by the child’s parents, was taken. If the custodian of an infant has implied 
authority to take it as far as the Black Hills, it seems improbable that the exercise of his 
discretion, in regard to the custody of the child, will be closely scrutinized by the court. 
The result is that the court must determine from the nature of the child’s custody, in 
each case, if the defendant has exceeded the reasonable latitude, allowed from the im- 
plied consent of the parent or guardian, to determine the nature and duration of a 
pleasure trip with the child. 

The discussion has been limited to the guest physically present in the automobile 
when the accident occurred and the resulting injury ensued. The question as to whether 
one may be a guest, even though not in the automobile when the injury is received, has 

. See note 1 supra. 
+ See note 8 supra. 
. See note 1 supra. 
5 supra. 
0. 149 Kan. 814, 89 P. (2d) 866 (1989). 
- Cal. Veh. Act (St. 1928, sec. 141%, as added by St. 1929, 1580). 
. But cf. Kastel v. Stieber et al, 112 Oal. App. 767, 297 P. 982 (1981) (where under California 


statute the opposite result reached where a child eight years old was forced against his wil? to go 
on @ journey.) 
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never been squarely decided in Kansas. In the case of Cohee v. Hutson™® the court has 
indicated that the guest need not be physically present in the automobile, in order for 
the relationship of guest-host to exist. The defendant’s truck was forced almost off the 
dirt shoulder of the road by another automobile. The defendant asked the plaintiff, 
who was riding as his guest, to find a rock and put it under one of the wheels, to pre. 
vent the truck from sliding into the ditch when the truck moved forward. Without 
warning, the defendant put the truck in motion with the plaintiff still under the truck, 
thereby causing injury to the plaintiff. The court decided the case on the assumption 
that the plaintiff was a guest, and therefore within the purview of the guest statute, 
but the question as to plaintiff's status was apparently. not raised and no specific finding 
was made on it. 

This result appears to be in accord with the decisions in other jurisdictions. In 
cases of this nature, the question arises: When does the guest-host relationship come into 
existence, and when does it terminate? There appears to be no controlling principle 
running through the decided cases. The following cases may, however, illustrate how 
other courts have approached the problem. The plaintiff who rode to town with the 
defendant and after an interim of two or three hours, during which time he was doing 
errands, was injured when the defendant asked him to crank the car, preparatory to 
starting home, was held not to be a guest, the court saying that at the time he was in- 
jured he had not resumed the guest-host relationship.24 The guest relationship was de- 
nied when the plaintiff was invited to wait in defendant’s car until he had finished his 
dinner when he would take her to her home. She was injured when the door of the 
car fell off as she tried to enter. The case turned on two considerations: (a) that more 
is required than merely entering the vehicle, and (b) the intention of the plaintiff must 
be that of beginning a journey at once.25 

Harotp Nzew.in Reynowps 
Washburn School of Law. 


. 148 Kan. 784, 57 P. (2d) 85 (1986). 
. Hunter v. Baldwin, 268 Mich. 106, 255 N.W. 481 (19384). 
. Puchett v. Pailthorpe, 207 Iowa 618, 222 N.W. 254 (1929). 

The question as to what may be com tion under guest statutes of other states has been 
examined in some detail in other legal periodicals. See 26 Cal. L. Rev. 251 (1988), and 51 Har. 
L. Rev. 545 (1938). For a thoro compilation of cases on the subject see 88 A.L.R. 1865, sup- 
plemented by annotation in 95 A.L.R. 1180. 


ACCELERATION OF FUTURE INTERESTS 


What Effect Does It Have on Remainders Vested 
Subject to Partial Divestment? 


In a recent Kansas case, Tombs v. Bardo,' the testator by will created certain legacies, 
and then gave the income of the residue of his real and personal property to his wife 
for life. Then on her death, the corpus of the residue was bequeathed “to my nieces 
and nephews and great-nieces and nephews,” and to seven named persons. When the 
testator died, there were three of his nieces then living. The gift to the class was in 
these words, “all that are then living, share and share alike.” Shortly after the testator’s 
death, the wife renounced the will and elected to take under the intestacy statutes. 

When the case came to the Supreme Court on an appeal, the problem resolved it- 
self into two basic issues: First, was there an acceleration of the remainder interest, and 
second, would children born to the nieces after the testator’s death be excluded from the 
benefits of the gift to the class? 

The decision was, that the renunciation of the will by the wife accelerated the re- 
mainder to a present possessory interest, and that those members of the class living as 
of the testator’s death would be entitled to the property in its entirety. The decision 
abrogated the condition precedent, as expressed by the testator, that the members of the 
class survive the life tenant; and it also precluded children born into the designated class, 
after the death of the testator, from claiming any right or interest in the property. 

If the wife had taken under the will, then she would have had a life estate, and the 


1. Tombs v. Barde, 153 Kan. 766, 114 Pac. (2d) 820 (1941). 
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members of the class then existing? at the time of the testator’s death would have taken 
a contingent remainder, based on the condition precedent that the members of the class 
survive the life tenant.? Therefore, those class members who died before the life tenant 
would have been excluded from taking under the class gift, and those class members 
who were born after the death of the testator and before the death of the life tenant 
would have taken subject to the condition of surviving the life tenant, because the 
class closes on the death of the life tenant.‘ 

To see the treatment that the Kansas court has given this problem, the case of 
Miller v. Miller,> should be considered. In that case the grantor deeded certain prop- 

to his son for life, the remainder to the son’s wife for life or as long as she re- 
mained his widow, and then to the heirs of the son’s body. The son, who is still 
living, refused to take under the deed. The grantor brings suit against the wife to 
quiet his title, she now claiming her life estate. The court’s decision was, that there 
was an unfulfilled condition precedent that the wife survive her husband’s death, and 
that the issue of his body must also survive his death to be entitled to take under the 
deed. The court therefore decided that the contingent remainders were not accelerated 
to present possessory interests, when the son refused to accept the deed. 

In both of these cases there was an express condition precedent that before the parties 
could take they must survive the death of the first taker, yet when the widow renounced 
the will in Tombs v. Bardo, supra, the condition of survival was abrogated and the re- 
mainders were accelerated to a present possessory interest; and when the son refused to 
take the deed in Miller v. Miller, supra, the condition of survival was held effective, and 
the remainders were not accelerated to a present possessory interest. 

Are these two cases contra, or can a distinction be drawn between them? 

In each of these cases the court is trying to give the best effect it can to the testator 
or granter’s intent, when that intent has been frustrated by the refusal of the first taker 
to accept under the deed or will. In Miller v. Miller, supra, the grantor intended that 
the son should have a life estate, and when the son died, the grantor wanted to provide 
a means of subsistence for the widow and the heirs of the son’s body. As long as the 
son was alive, the grantor assumed that the wife and issue would be provided with a 
livelihood, and only on the son’s death would they be without it. Therefore, the grantor 
must have intended that the widow would take her estate only on the son’s death, so 
that she would then have a means of providing for herself. The heirs of the son’s 
body could not be determined until his death, so it must have been the grantor’s intent 
that only those issue of his body who were alive on the son’s death: should take, sub- 
ject to the wife’s life estate. This analysis of the grantor’s intent would seem to indi- 
cate a condition precedent that the remainders take effect only on the death of the first 
taker. This condition has not yet been fulfilled, because the son is living. 

The intent of the testator in Tombs v. Bardo, supra, in postponing the gift to the 
class members was for the purpose of allowing the widow to enjoy the income of the 
corpus for the duration of her life. Now, since the widow has renounced, she no longer 
has an interest in the income; therefore there does not appear any reason for postpon- 
ing the gift to the class. 

The line of distinction between these two cases is very fine, and in using these 
cases for authority the intent of the testator or grantor, as regards a condition precedent 
of survival, must be carefully studied together with the circumstances of the case. 


ALAN SLEEPER, *42 
University of Kansas School of Law. 
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TAX COLLECTION PROCEDURES IN “BULK SALES” 
79-317 G.S. 1935 


The purpose of this article is to try to establish an understandable working knowl- 
edge of section 79-317 of the General Statutes of Kansas, 1935. This section reads as 
ows: 


“If any person in this state, after his personal property is assessed and before 
the tax thereon is paid, shall sell all of the same to any — and not retain 
sufficient to pay the taxes thereon, the tax for that year shall be a lien upon the 
property so sold, and shall at once become due and payable, and the county treas- 
urer shall at once issue a tax warrant for the collection thereof, and the sheriff 
shall forthwith collect it as in other cases. The one owing such tax shall be civilly 
liable to any purchasers of such property for any taxes he owes thereon, but the 
property so purchased shall be liable in the hands of the purchaser or purchasers 
for such tax; provided, however, if the property be sold in the ordinary. course of 
retail trade it shall not be so liable in the hands of the purchaser.”! 


An interesting problem, not yet completely solved by the court, arises when one 
attempts to discern how much of the goods must be sold to constitute “all” goods and 
so invoke the operation of the statute. The purpose of the statute is apparent. It is to 
provide the state with the easiest possible means for collecting its tax on personal prop- 
erty. However, the courts quickly qualified the terms of enactment when in the 
first case arising thereunder,” they said that although the language of the statute is am- 
biguous, it ciently discloses the legislative purpose to secure the payment of taxes 
which otherwise might be lost upon the transfer of the property taxed without retain- 
ing enough to pay the taxes. In determining whether “all” of the taxpayer’s property 
must be sold before the statute becomes operative, the court said, “If it should be con- 
strued to apply only when all-of a person’s property of every kind, including property 
exempt from execution, is sold, its field of operation would be so restricted as to de- 
prive it of practical utility, and the mischief which it must be presumed the legislature 
intended to prevent would remain. If, however, it is held to apply to sales in bulk of 
all of a class of personal property, such as a stock of goods or a herd of cattle, without 
retaining sufficient of the stock or herd or other property sold to pay the tax, its reason- 
able operation is manifest, and the statute should be construed to cover such trans 
actions.” 

The effect of this interpretation may be explained simply by example. Suppose A 
owns a stock of goods. At the regular assessment date, this stock of goods is 
as personal property to A and the appropriate tax is assessed thereon. Subsequent to 
the levy of the tax, and prior to any payment of said liability, A transfers the stock of 
goods or substantially all of the class of goods to B, without retaining any of the prop- 
erty with which to meet the tax. The essence of the statute is that the tax becomes a 
lien upon the entire stock of goods as soon as it is assessed and remains ;thereon until 
the tax is paid, and when the property is transferred to B, the lien follows against the 
stock of goods. Under the statute, of course, B must for all practical purposes pay the 
tax and then A becomes liable personally to B for the amount of the tax. 

Thus, the Supreme Court quickly expanded the operation of the statute to those 
cases which arise a transaction which involve a sale in “bulk” of a stock of goods 
or other comparable personal property. In every succeeding case which has come be- 
fore the Supreme Court of Kansas involving this statute, the Court has treated the tax 
as being one as designated in Witschy v. Seaman‘—that is, they have considered the 
statute as applying even though only a stock of goods, a herd of cattle, etc., were in- 
volved. This is well illustrated by Lumber Co. v. Chandler a case involving the sale 
of a stock of lumber where the vendor’s personal property also included about $2,000.00 

. Laws 1889, Oh. 248, Sec. 4; G.8. 1909, Sec. 9286. 
. Witschy v. Seaman, 88 Kan. 684, 112 Pac. 789, (1911). 
Al not adopted the Uniform Bulk Seles Act, it has adopted statutes which cover 
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worth of notes. The court, in allowing the tax on the lumber to be assessed against 
the lumber in the hands of the vendee, refused to consider the fact that the vendor held 
other property outside of the class sufficient to meet the tax. The reason given for 
such procedure was that of administrative convenience in collecting the tax; that it 
would not conceivably be intended by the legislature that the collecting agency must 

d a considerable sum of money in locating other property owned by the vendor 
which would be in excess of the amount of the tax itself, and this would be the case 
where the tax was small. In a still later case* the Court approved the conclusions 
and stated that the proper principle to be applied in determining classification was to 
segregate “a group of articles of personal property so assembled as to form a composite 
whole.” 

But the question remains as to what, definitely, may be a sale of all of a “class” 
of goods within the interpretation of the statute. The cases noted indicate that cir- 
cumstances in each case may control this determination, and that each case must rest 
on its own facts. An interesting problem arises when we consider the case of a sale of 
all of the property in bulk with the exception of enough to pay half of the tax. Would 
this be a sale in bulk without retaining sufficient to pay the tax, within the meaning 
of the statute? The problem then arises as to whether the sheriff would have to pro- 
ceed against the seller for the half that he retained and then proceed against the stock 
of goods for the remainder of the tax, or whether the entire tax could be derived from 
the stock of goods. This problem has never been directly decided by the court, but it 
would seem from Lumber Co. v. Chandler that the entire amount of the tax might be 
levied and collected against the stock of goods sold to the buyer.’ 

In Boxer v. Sears® the court held that a filling station and all the auxiliaries thereto 
constituted such personal property as to invoke the operation of the statute (excepting, 
of course, the land on which the station stood). In Andrews v. Hunter® the Court 
held that the fixtures permanently fixed to a grocery store, as well as the stock of groceries, 
were within the meaning of the statute when disposed of without paying the tax 
thereon, and that the lien against the groceries included in it the amount of the tax on 
the fixtures. In the light of these decisions, it would not seem presumptive to say that 
the “personal property” intended to be reached by this act was a stock of goods and 
such other chattels as are necessary to the carrying out of the business of handling the 
stock of goods. And it would follow that the “class” referred to in Witschy v. Seaman 
includes the above described personal property. That amount, and no more, can be 
assessed against the goods in the hands of the vendee. 

The exception designated in the statute to the effect that if the goods are sold 
in the regular course of business, the statute does not apply, is worthy of mention. Thus, 
if instead of selling the stock of goods to B, A had sold it to numerous customers and 
had not retained enough to pay the tax, the lien would not attach. This point is ap- 
parent from the language of the statute. If, however, A had sold the goods to B in 
bulk, and B, a dealer in the same commodity, had mingled the newly acquired stock 
with his own goods, then B would have to show that the goods had actually been sold 
in the ordinary course of business. If the goods had not been so sold, B must point out 
which of the goods were in his consignment from A.!° 

Another interesting problem arises if we assume that C above is a Missouri dealer, 
and he removes the goods from the State of Kansas. Then would there be any way 
6. Boxer v. Sears, 119 Kan. 788, 241 Pac. 443, (1925). 

7. But compare Witschy v. note 2 supra, where it was claimed that a p ding against 
CP pw sold, to collect the entire amount of the tax, was void. It was there found 
that the sh actually collected only the part of the tax actually levied on the goods sold. The 
court appeared to hold that the collection of the entire tax against only the goods sold might be 
an ity, saying ‘‘The tax warrant was for one gross sum, which, it appears from oral evi- 
y hg <4] taxes upon household goods, and perhaps other 4..." property, with the taxes 
upon the stock of seeds, the latter being the principal item. The return of the owner made 
to the assessor was not placed in evidence by either party, and it is now insisted that a valid 
could not be made for the whole sum upon the perty in question. The sheriff, however, 
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A mere irre; ty which does not injuriously affect a substantial right cannot defeat the col- 
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for the State to collect its due? Clearly it could no longer proceed against the goods, 
but there is a debt owing. Could the State proceed against either A or B personally? 
Under the regular procedure™ there would in all probability be personal liability unless 
the “bulk sales” element would qualify this situation. If A had other property, cither 
real or personal within the jurisdiction of the taxing authority, it would be held liable 
for the tax; but, since Kansas has rejected the Common Law idea of a debt arising 
through delinquency in taxes, it would only be against A’s property. If A did not have 
other property, he would be absolved from liability by filing a poverty warranty as 
provided by statute.!2 

Let us now consider the methods that are used in proceeding under the law. In 
the first instance, it is the duty of the Treasurer of the county, as soon as it is shown 
that the property in question has been sold in bulk, to issue a tax warrant against the 
property. It is shown definitely in Lumber Co. v. Chandler that a lapse of time be- 
tween the sale and the issuance of the tax warrant does not discharge the lien.!? [t 
follows, since the lien attaches against the goods, that the property can be traced through 
several successive purchasers, and the lien will be equally as effective as against the last 
purchaser in the series of sales as it would be against the original vendee as long as 
the sales are made in bulk and not at retail. It is further stated in Witschy v. Sea 
man that a mere irregularity in the proceedings of the sheriff which does not injuri- 
ously affect a substantial right, cannot defeat the collection of the taxes. A neglect on 
the part of the enforcing officer does not excuse payment on the part of the vendee, be- 
cause the lien still lies against the goods and the state can look to the stock for the 
payment of its due. 

As soon as the treasurer issues his tax warrant, it is delivered to the sheriff and it 
is then his duty to “forthwith collect as in other cases”™ the amount of the tax. It was 
conclusively shown in Lumber Co. v. Chandler that the sheriff need not look for other 
personal property of the original vendor outside the county, because, as the court said 
there, in most instances the expense of locating other property would exceed that of the 
tax to be collected, and that was surely not the intention of the legislature. The ef- 
fect of this “convenience to sheriff” idea is that he serves this tax warrant against the 
stock of goods, and looks to the stock for payment. As soon as the stock is transferred, 
the lien attaches to it. The only thing remaining is to complete the necessary procedure 
to get the money and this is the purpose of the warrant. Although in Lumber Co. v. 
Chandler the property of the vendor was outside the county, the case may bear the 
construction that the same theory would prevail so that the sheriff would be under no 
obligation at all to search for other property either outside the county or within the 
county — at least if the property in the county was not readily salable, and he would 
not be required to make any search at all or any effort to discover other personal prop- 
erty of the vendor.15 The stock of goods is present and taxable, and the lien will be 
exercised against it. Any further proceedings against the vendor would have to be 
brought by the vendee as provided by statute. As shown above, the only person who 
will be required to pay the tax is that one in whose hands the stock is actually present 
when the sheriff levies upon it. Thus, if the original vendee had subsequently trans- 
ferred the stock to another vendee, the latter and not the former would be required to 
pay, and the former would be entirely exonerated from liability. 

The apparent intent of the statute is to create a lien as against the goods, and 
nothing else. There is nothing personal about this. Only where the entire stock is 
sold does the lien attach, and then it attaches only to the extent of the stock itself— 
that is, each stock is liable only for the proportionate share of the original tax which 
was founded upon that stock. Thus, if the vendor sold the original stock to two or 

‘ pee By Msgqee oad Rp Ay nfo sua for making the unpaid per- 

. G.8. 1985, Sec. 79-2102. 

. Su note 5. 

: @.8.. 1985, Sec. 79-817. 

. See Lumber Co. v. Chandler, supra, note 5 at p. 564. The reason for Mr. Justice Smith’s dissent 
is the fact that the Court held that the state need not follow a man’s personality at all, but may 
collect against the stock in any event. This seems to be the better logic, and if the issue were pre- 


sented to the court again, the writer believes that the dissent should be followed and the prin- 
cipal case overruled on this point. 
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three persons in such quantity as to constitute a bulk sale to each, each of these stocks 
would be liable for its proportionate share of the entire amount and no more.!* If the 
seller has retained sufficient goods to pay the tax, of course the liability attaches to him 
for the entire amount. If he has not retained sufficient goods, then the statute comes 
into play. 

in Andrews v. Hunter the Court went to some detail to point out that a warranty 
by the seller that the tax had been paid did not in any way release the lien from 
the goods. They show that it is the duty of the purchaser to guard against any sub- 
sequent action for the tax by making a diligent inquiry into the exact situation and 
determining for himself whether or not the lien is outstanding. Even if he does make 
such a search and does not discover anything that shows that the lien is still unpaid, 
he is not released from liability. He must pay the tax, or allow it to be taken from 
the goods, and then proceed against the seller as shown above. 

The nature and extent of the litigation arising from this apparently simple statute, 
and the interpretative problems raised by the various cases decided under it, particu- 
larly by Lumber Co. v. Chandler, show well that the meaning of the statute has not 
been fully determined. The course of the more recent decisions, however, seems to 
indicate that in its interpretation the Kansas court will follow the lead of other states 
in making their interpretations depend at least in part on the basis of the “administrative 
necessity and convenience” for practical and efficient tax collection procedures. 

Gerorce S. Linpsay 


Washburn School of Law. 
16. See Witschy v. Seaman, supra, note 7. But in Lumber Co. v. Chandler the court allowed the 


sheriff to levy a tax warrant for tangible personal property and negotiable instruments t 
jE ee « Fs gd alone. However, the point in question was apparently not specifically 
r . 


GARAGE KEEPERS’ LIENS IN KANSAS 


“A lien, in general language, may be defined as that hold or claim which one per- 
son has upon the property of another as security for some debt due him.”! That defi- 
nition stated by Schouler in 1873 is probably as acceptable today as it was then. 

Since the automobile has so widely supplanted the horse of former days, it appears 
that the garage keeper and livery stable keeper are placed in the same category as far 
as liens are concerned. At common law apparently both are denied any lien but to- 
day, in mos states, there are statutes which confer a lien on the livery stable and garage 

pers. 
The first statute in Kansas, regarding livery stable keepers, appeared in 1868,3 but 
it was not until 1913 that the automobile was mentioned in the lien statute. 
in 19175 the legislature amended the statute of 1915® so as to include garage keepers 
for the first time. The present Artisan lien’ is a revision based on all former statutes. 
As stated by Justice Burch in Rouse v. Paramount Transit Co.:8 


“It is different from any of them (previous statutes), it is different from the 
common law and takes its place among other statutory lien statutes. Because 
special privileges are conferred, such statutes are strictly construed in determin- 
ing to whom and for what a lien is given.” 


a Justice Hutchinson makes the same point clear in Bridgeport Machine Co. v. W. M. 
cKnab® 
A leading case in Kansas, Etchen Automobile Co. v. Dennis'® held, 
“The lien under a conditional contract, which was regarded to be the same 
oe ong ig ag A., Treatise on Law of Personal Property, Vol. 1, p. 482 (1873). 


Brown, A., Treatise on Law of Personal Property, p. 468 (19386). 
ten. Stat. of — (18¢8) Ch. 2 " ‘ 





Gen. Stat. of Kan. (1985) 58-201. 
187 Kan. 860, 22 P. (2d 
. 186 Kan. 781, 18 P. (2d 
104 Kan. 241, 178 P. 408 (1919). 
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as one obtained under a chattel mortgage, was subordinate and inferior to the 
mechanic’s lien for labor and material expended in putting and keeping the auto. 
mobile in an efficient condition.” 

The same case further held, 


“The lien of the mechanic, under section 6082 of Gen. Stat. of Kansas, 1915, 
was superior to the lien of the holder of the contract.” 


Kansas apparently has adopted the above decision as the rule and settles the prob- 
lem by saying that the repairman’s lien has priority, but it will depend not upon the 
contract but upon how much he has enhanced the value of the chattel on quasi-con- 
tractural principles. 

In Hockaday Auto Supply Co. v. Huff! the court held, 

“The lien of the mechanic for reasonable value of labor and material ex- 
pended in repairing an automobile and replacing worn parts, at the request of 
the mortgagor, as provided in R.S. 58-201, is superior to that of a prior mortgagee 
where such mortgagee allows the mortgagor to possess and use the automobile. 
The preference so given is not violative of the due-process clause of the federal 
Constitution.” 

Haze A. ANDERSON, °43 
University of Kansas School of Law. 


11, 121 Kan. 118, 245 P. 1018 (1926). 


THE LAW OF PLEDGES IN KANSAS 


The law of pledges in Kansas today differs very little from the common law on 
the same subject. There is, im general, an absence of statutes and the cases are scattered. 

A pledge, as defined by Sir William Jones,! is a bailment of goods by a debtor to 
his creditor to be kept by him until his debt is discharged. The Supreme Court of 
Kansas has defined a pledge as a delivery of property as security for a debt or other 
engagement, giving the pledgee special interest or ownership; general ownership re- 
maining in the pledgor.? 

A pledge bailment arises out of contract, and unlike other bailments where the 
contract may be implied and the consideration fictional, in the case of a pledge, the 
contract must be express and there must be consideration upon which it is based. 

Possession of the article pawned passes from the pledgor to the pledgee. This is one 
of the tests used in Kansas as shown in Raper v. Harrison,? where the court said, “delivery 
of possession is essential to the validity of a pledge.” 

The pledgee has the right to retain the property until the debt is discharged.5 And 
once he relinquishes possession, if such relinquishment is complete and lawful, the lien 
is discharged. However, he may redeliver possession to the pledgor temporarily,® and if 
deprived of his possession unlawfully by the pledgor or a stranger, the pledgee has such 
possession as to bring replevin or to found an indictment for larceny.’ 

Kansas cases hold that once a pledgee has possession of property, the pledge takes 
precedence over any subsequent encumbrance by the pledgor.® This is true, even if the 
subsequent lien arises out of a judgment.® 

The rules laid down in Coggs v. Bernard, concerning the use of a pawned article 
are at present the law of Kansas, as there is no statute covering the subject and also an 
absence of cases dealing with it. 

- Jones on Bailments (1781). 
State v. Hubbard, 126 Kan. 129, 266 Pac. 989 (1928). 


. 37 Kan. 248, 15 Pac. 219 (1887). 
See 5 v. Terra ta Co., 97. Kan. 108, 154 Pac. 810 (1916); and Atkinson v. Bush, 

91 Kan. 860, 189 Pac. 398 (1914). 

Piqua State Bank v. Brannum, 108 Kan. 26, 178 Pac. 1 (1918). 

Clare v. Agester, 47 Kan. 604, 28 Pac. 694 (1892). 

State v. Hubbard, supra. 

Citizens’ National Bank of Ft. Scott v. Bank of Commerce, 80 Kan. 205, 101 Pac. 1005 (1909). 

Bailey v. Pierce, 128 Kan. 859, 255 Pac. 87 (1927). 

2 Ld. Reym. 909, 92 Eng. Reprint 107, K.B. (1708). 
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At early common law there was no authority or power in the pledge to sell the 
goods upon the default of the pledgor. However, this has been changed in many states 
by statute and in others by judicial decisions. Kansas has held that the pledgee may, if 
he wish, have a strict foreclosure of his lien by sale upon advertisement.!! The 
court allowed a ten day redemption period for the ee to recover his property upon 
payment of the debt. 

Municipal corporations may license and regulate pawn-brokers by statute in Kansas,!2 
which has been held constitutional in City of Wichita v. Wolkow,!* where the court was 
considering an ordinance requiring a description of goods pawned and a thumb print 
of the pledgor. 

Epwarp A. Hissarp, ’41 
James B. Matong, '43 
University of Kansas School of Law. 


Blood v. Shepard, 69 Kan. 752, 77 Pac. 565 (1904) 
. v. . . ‘ac. . 
it, General —s 1935, 12-1650. 

18. 110 Kan. 127, 202 Pac. 682 (1921). 


THE NEGOTIABILITY OF INSTRUMENTS CONTAINING PROVISIONS 
FOR ACCELERATION OF PAYMENT 


Today, in ordinary business practice, provisions for the acceleration of the maturity 
of negotiable instruments are frequently stipulated between the immediate parties to the 
instrument. Such clauses are stated in numerous ways, each having a different meaning 
and effect from the other. The characteristic which is cmmisidlie Ge same in all is that 
the maturity date may be anticipated to an earlier date than that specified in the bill or note 
as the case may be. Consequently, the same problem arises in each instance—whether the 
date of payment is rendered so uncertain as to destroy the negotiability of the instrument. 

Our examination is directed particularly to those clauses in which it is said that 
the holder of the instrument has an uncontrolled power to accelerate the maturity date. 
A proper consideration of the problem necessitates an examination of some common types 
of acceleration provisions in which the point arises. They are as follows: (1) Where the 
holder has the option to accelerate if the maker defaults in making an instalment pay- 
ment of either principal or interest; (2) where there is a promise to pay on a certain date 
with a deposit of collateral security which gives the holder the option to accelerate the 
maturity date if, in his judgment, the collateral depreciates in value, and the maker fails 
to deposit additional security; (3) where there is a promise to pay on a certain date with 
a deposit of collateral security which authorizes the holder to declare the instrument 
due if, in his judgment, he deems himself insecure. the adoption of the N.LL,, 
there was strong support for the contention that an acceleration clause which gave the 
holder an option to anticipate the maturity date conditioned upon some default or act 
of the maker was valid.! But where it was thought that the acceleration depended en- 
tirely upon the “whim or caprice” of the holder, the instrument was said to lose its ne- 
gotiability. 

The N.I.L. does not specifically mention acceleration clauses. It does provide that, 
“an instrument must be payable on demand or at a fixed or determinable future time.”® 
And a determinable future time may be “on or before a fixed or determinable future 
time specified therein.” No reference is made to the distinction between an unncontrolled 
and a controlled power in the holder to accelerate the maturity date. Primarily the sanc- 
tion of acceleration clauses rests in these two sections.5 Apparently, any instrument with 
an acceleration clause which has an ultimate date of maturity would fit the requirements 
of the N.I.L. It is difficult to understand how it can be said that the N.I.L. establishes 
1, Olark y. Skeen, 61 Kan. 526 (1900); Ohicago R. Eq. Oo. v. Merchants’ Bank, 186 U.S. 268 (1890). 

ll Co baker Bros., 14 Idaho 


. Oo. v. 
2. Carro . Savings Bank v. Strother, 28 8.0. 504 (1888); Kimpton v. Stude 
. oe (2008): Ya Windsor First National Bank v. Bynum, 84 N.O. 24 (1881). 
section 


4. NLL. section 4. 
ge yp Ea EA Ry yh eR BEE 
le **by s a on n of any 
Eoeinens or of interest, the whole shall become due.'’ Note that this would not cover the sit- 
uation where the principal was payable in one sum and not in instalments. 
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the validity of an acceleration clause in which the holder has a controlled power without 
doing the same when the acceleration clause gives the holder an uncontrolled power, 
Nevertheless, several courts have drawn this distinction. 

At the present time, the courts are fairly uniform, under the N.L.L., in holding that the 
first example stated above does not destroy negotiability.6 Frequently in these cases it is 
said that negotiability is not destroyed because the holder’s option depends upon an act or 
failure to act of the maker; thus they clearly point out that the holder’s power is con- 
trolled. 

A similar uniform treatment of the second and third examples has not been accom- 
plished by the adoption of the N.I.L. These two provisions are essentially the same 
though worded differently. There has been a tendency recently to uphold the negotiability 
of instruments which contain such acceleration clauses.? But the majority of the courts 
hold that they are non-negotiable. 

In Kansas, the Supreme Court has made negotiability in these cases turn on the 
distinction between a‘controlled and an uncontrolled power in the holder to accelerate 
maturity. In the early case of Clark v. Skeen, 61 Kan. 526, the court held that a pro 
vision allowing the holder to accelerate maturity when the maker defaulted upon an in- 
terest payment did not destroy negotiability. It was specifically pointed out that accelera- 
tion depended upon some act of the maker. But when the second example came before 
the court in Holliday State Bank v. Huffman, 85 Kan. 71, a different result was reached 
under the N.I.L. The suit was on a note for $4,500 payable in six months and to secure 
said note stocks of $5,000 were deposited. The note stipulated that “If, in the judg- 
ment of the holder of this note, said collateral depreciates in value, the maker agrees 
to deliver when demanded, additional security to the satisfaction of said holder; otherwise 
the note shall mature at once.” The note was held to be non-negotiable because the date 
of payment was uncertain. The case of Clark v. Skeen was distinguished on the ground 
that here the acceleration depended upon something over which the maker had no con- 
trol. It was said that the holder, by refusing assent to what the maker had done, could 
arbitrarily make the note due at any time before six months had expired. If the court 
wished to prohibit arbitrary action of the holder, there seems to be no reason why the 
court could not have interpreted the clause to mean that the holder could accelerate the 
maturity date only if he acted with reasonable cause. The court indicated that Clark v. 
Skeen would not have been changed under the N.I.L. This is the distinction often 
made by other courts which are in accord with the Kansas rule. 

No doubt there is such a distinction between the two examples. But is it material 
to the question involved? We think not. As it was shown previously, the N.I.L. does 
not make such a distinction. Also, an explanation is needed to show the distinction be- 
tween the situation which exists here and in demand paper. It has been said that ac- 
celeration clauses render these instruments different from both time and demand paper and 
so are not covered by the N.I.L. We see very little merit in that contention. The hold- 
er of demand paper can require payment at any time, and the courts concede that it is 
negotiable paper. Of course it can be argued that the maker of demand paper can make 
payment whenever he wishes; yet, the holder could present for payment when it would 
be of the greatest disadvantage to the maker. In that respect demand paper is not dis- 
tinguishable from instruments with acceleration clauses under consideration.® It seems, 
therefore, that the maker is not always protected from the “whim and caprice” of 
the holder. 

There is good authority contrary to the Holliday case.2 The same note came before 
the Eighth Circuit Court of Appeals in the case of Kobey v. Hoffman, 229 Fed. 486, and 
6. First National Bank v. Garland, 160 Ill. App. 407 (1911); Harrison v. Hunter, 168 S.W. 1036 
7. "v. Bmith, 165 Ky, 445 (1915); Kennedy v, Broderick, 216 Fed. 187 (1914); Empire Ne- 

tional Bank v. High Grade Oil Ref. Oo., 260 Pa. 255 (1918); City National Bank v. Roberts, 266 
Mass. 239 (1929); Sommers v. Goulden, 147 Okla. 175 (1980). (Acceleration depended wu: 
market value fluctuations; court said; c ently, that holder’s power was not uncontrolled. 
8. See Bank of Bridgeport v. Blackman, 249 N.Y. 322, which was a suit upon a demand note which 
involved a luggage provision. The court o it unnecessary to discuss acceleration because 
see little difference between a note due on # certain date or sooner and one which was 


already due at any time. 
9. See cases in footnote 7. 
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was held to be negotiable. The court said that the note in question was governed by 
Chicago R. & Eq. Co. v. Merchants’ Bank, 136 U.S. 268, and apparently it was felt that 
the distinction which the Kansas court made was ienenaterial. 

The courts which hold such instruments negotiable point out that these accelera- 
tion provisions are within the requirements of N.I.L. section 1 in all respects. The fact 
that they may mature within a specified time or sooner does not render them any more 
uncertain than the instrument in cases where the maker fails to meet an instalment pay- 
ment of principal or interest. They say that in order to make the date so uncertain as to 
destroy negotiability, the ultimate date of maturity stated in the instrument must be ren- 
dered uncertain.!° Another theory which is advanced by these courts is that in reality no 
uncontrolled power is held by the holder because the acceleration is brought about by 
the failure of the maker to deposit additional security.) 

There are sound reasons for supporting the decisions contra to the Holliday State 
Bank case. First, these clauses have received a wide acceptance and their use is en- 
couraged in the commercial world. Secondly, the acceleration clause is invoked on behalf 
of the holder; consequently, it would seem that the instrument’s value as negotiable paper 
is actually enhanced which increases its negotiability. Last it protects the holder from 
unusual risks of insolvency. 

Cuarues A. CasE, 43 
University of Kansas School of Law. 


0. Empire National Bank v. High Grade Oil Ref. Co., 260 Pa. 255 (1918); Finley v. Smith, 165 Ky. 
445 (1915); Kenned oy v. Broderick, 216 Fed. 187 (1914). 

11. We are not overlooking the fact that in these cases there are requirements of depositing addi- 
tional security which some courts, as in the Holliday cate Bank case, have declared are promises 
to do an act in addition to ag Pn ay of neem. © we are confining the problem in this 
article to certainty of time as a. negotiability, . + aye to say that there is an op- 
= view which holds that such clauses are not promises in addition to the A pay ~y of money, 

t they are pemuore which are incidental to the collection of the note and so do not violate 
section 5 of the Modern commercial practices give good reasons for supporting this con- 
tention. (See Bank a Bridgeport v. Blackman, 249 N. $28.) 





NOTICE TO MEMBERS IN THE ARMED 
SERVICE 


The Executive Council of the Association has 
adopted a resolution providing for the waiving of 
dues for those members of the Association taken 
into the service. Requests for a waiver of dues 
should be directed to the Secretary. 
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FE Synopis of Citations of 
Kansas Statutes 


..-and Decisions by Federal and Other State 
Courts, by Hon. Justice W. W. Harvey, of the 
Supreme Court of the State of Kansas 


vvyv 


Synopsis of citations of Kansas statutes and de- 
cisions by the Federal courts and by other state 
courts as shown in the opinions published in the 
advance sheets of the National Reporter between 
the dates of October 1, 1941, and January 1, 1942. 
Compiled by W. W. Harvey. 

> 


United States, Sup. Ct., in Baltimore & O. R. 
Co. v. Kepner, 62 S. Ct. 6, held, the allowance 
or denial of federal privilege regarding venue in 
action under Federal Employers’ Liability Act is 
a matter of “federal law” and not a matter of 
“state law.” A state court vingy © my ong 
under its jurisdiction inequity, — 
maintaining a federal suit in a distant jurisdiction 
when a convenient and suitable forum is at the 
resident’s doorstep, citing (p. 9) Missouri-K.-T. 
Rid. Co. v. Ball, 126 Kan. 745, as a case in which 
the injunction was denied. Frankfurter, J. (dis- 
senting) cited (p. 11) Mason v. Harlow, 84 Kan. 
277, and other cases, in support of the historic 
power of courts of equity to prevent a misuse of 
litigation by enjoining resort to vexatious and op- 
pressive suits. oe 


United States, Sup. Ct., in Krouse v. Lowden, 
62 S. Ct. 67, denied petition for writ of certiorari 
to the Supreme Court of Kansas (Facts and Opin- 
ion, 153 Kan. 181). Petition for rehearing de- 
nied, 62 S. Ct. 174. 


United States, Sup. Ct. in Pyle v. State of 
Kansas and Milton F. Amrine, 62 S. Ct. 109 (Facts 
and Opinion, 153 Kan. 568), held, the motions 
for leave to proceed further herein in forma 
pauperis are denied for the reason that the court, 
upon examination of the papers herein submitted, 
finds that the applications for writs of certiorari 
were not filed within the time provided by law. 
Section 8 (a), Act of February, 13, 1925, 43 Stat. 
936, 940, 28 U.S.C.A. § 350; the petitions for 
writ of certiorari are therefore also denied. Peti- 
ion for rehearings denied, 62 S. Ct. 134. as 

A similar order was made in Engels v. Amrine, 
62 S. Ct. 96 (No. 35,236, appeal from district 
court denying habeas corpus, affirmed without 
opinion April 18, 1941). 


> 
United States, Sup. Ct., in Cochran v. The State 
of Kansas and Milton F. Amrine, 62 S. Ct. 109 
(Facts and Opinion, 153 Kan. 777)s granted mo- 


tion for leave to proceed in forma pauperis, 
also granted the petition for writ of certiorari. 


United States, Sup. Ct., in United States v. Kan- 
sas Flour Mills Corp., 62 S. Ct, 232, held, where 
contracts for sale of flour to United States provided 
that prices included federal taxes, and that if taxes 
were changed after bid was made the prices would 
be increased or decreased accordingly, and seller 
paid no processing taxes because agricultural ad- 
justment act was declared unconstitutional, the 
United States was not precluded from setting off 
the amount of the processing tax against amount 
owing the seller on subsequent sale, distinguishing 
(p. 235) G. S. Johnsom Co. v. N. Sauer Milling 
Co., 148 Kan. 861, and other cases of like import, 
on the ground that these cases go on the absence of 
an express provision in the contract respecting the 
constitutional validity of the tax and upon the 
omission of the parties to bill the tax separately 
from the purchase price, and the tax clause in the 
case before the court had a different purpose from 
those in private contracts. 

> 

United States, Sup. Ct., in District of Columbia 
v. Murphy, 62 S. Ct. 303, held, a person does not 
acquire a “domicile” in the district of Columbia, 
within statute imposing an income tax on an in- 
dividual domiciled in the district, simply by com- 
ing to the district to live for an indefinite period 
of time while in the government service, citing 
(p. 309) Campbell v. Ramsey, 150 Kan. 368-388, 
and other authorities. 

> 

United States, Ct. of App., 4th Ct., in Bedser v. 
Horton Motor Lines, 122 F. 2d 406, a personal in- 
jury suit against a corporation pleading release of 
plaintiff's claim against it, held, adequacy of con- 
sideration for release was a material question, cit- 
ing (p. 409) Parrott v. Railway Co., 111 Kan. 375, 
and other cases. 

> 

United States, Ct. of App., 4th Ct., in Simon vo. 
United States, 123 F. 2d 80, held, a witness may 
not be asked if he has been accused or arrested 
for a crime, since such question calls for “hear- 
say” evidence and accusation carries no implica- 
tion of guilt, citing (p. 86) State v. Greenburg, 59 
Kan. 404, and other cases. 

> 

United States, Cir. Ct. of App., roth Cir., in 
Evans v. United States, 122 F. 2d 461, held, evi- 
dence is relevant to show that accused owned, pos- 
sessed, or had access to, any article with which 
the crime was or might have been committed, cit- 
ing (p. 466) State v. Sweet, 101 Kan. 746, and 
other cases. 
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United States, Cir. Ct. of App., roth Cir., in 
Scott v. Beams, 122 F. 2d 777, involving the es- 
tate of Jackson Barnett, deceased, held: For reasons 
of public policy the law books with favor on vol- 
untary adjustment of conflicting claims to dece- 
dent’s estate by family settlement contract. Courts 
encourage such agreements and ordinarily they 
will be upheld when made with full understand- 
ing of facts and without fraud, undue influence or 
other imposition, citing (pp. 786-7) Riffe v. Wal- 
ton, 105 Kan. 227; Richards v. Tiernan, 150 Kan. 
116, and other cases. 

> 


United States, Cir. Ct. of App., roth Cir., in 
Robason v. United States, 122 F. 2d 991, held, 
Kansas statute (G. S. 1939 Supp. 21-2109, 21- 
2190 to 21-2195), which prohibits importation in- 
to the state of intoxicating liquors defined as con- 
stituting beverages containing more than 3.2 per 
cent of alcohol by weight, substantially defines such 
liquors as the federal statute (27 U.S.C.A. § 223) 
which uses 4 per cent by volume in defining such 
liquors. 
> 

United States, Ct. of App., roth Cir., in Yager 
v. Li Royalties Corporation, 123 F. 2d 44, 
held, a statute of limitations ad yond —— the 
time one person represents a con- 
flicting claim, since it is an implied underlying 
principle of that statute that, before the period be- 

ins to run, there must be someone in existence 
by whom and a different person against whom the 
claim can be enforced, citing (p. 47) Peyton v. 
Chase County Nat'l Bank, 124 Kan. 763, and 
other cases. rs 


United States, Dist. Ct., W.D. Pa., in Marcus 
yo. Hess, 4x F. Supp. 1974 an informer’s action to 
recover statutory penalty and damages sustained by 
the United States as a result of a conspiracy by de- 
fendants and their acts in presenting false claims 
against the United States, where defendants’ lia- 
bility was joint and several, held, a judgment for 
one of the defendants, an employee, would not 
bar a judgment against other defendants who em- 

him, citing (p. 215) Whitesell v. Street 
Railway Co., 115 Kan. 53, and other cases. 
> 


Alabama, Sup. Ct., in Chapman v. City of Troy, 
4 So. 2d 1, held, a single zoning ordinance, laying 
off small portions of a city as a residence district, 
without taking into account other areas which 
should be considered, and without any general 
plan with view to general welfare of inhabitants of 
city as a whole is not permissible, citing (p. 3) 
Julian v. Oil Co., 112 Kan. 671, and other cases. 

> 


Arizona, Sup. Ct., in Dykes v. Clem Lumber Co., 
117 P. 2d 454, held, generally, where one has en- 
tered into a contract of guaranty at the request of 
the principal debtor and has been compelled to 
pay the principal’s debt, there is an implied prom- 
ise of reimbursement, and upon payment of debt 
guarantor has an immediate right of action against 
the principal debtor for the amount he was com- 
pelled to pay, citing (p. 455) Leslie v. Compton, 
103 Kan. 92, and other cases. 
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Arizona, Sup. Ct. in Scarborough v. Central 
Arizona Light & Power Co., 117 P. 2d 487, held, 
a gas company which turns gas into a meter when 
the company has actual knowledge or reasonable 
grounds to believe that fixtures in the house which 
are owned and controlled by parties other than by 
itself are in any manner defective is guilty of 
negligence, citing (p. 489) Swayzee v. City of 
Augusta, 113 Kan. 658, and other cases. 
> 


Arizona, Sup. Ct., in School Dist. No. 9 v. First 
Nat. Bank, 118 P. 2d 78, held, statutory excep- 
tions to the requirement that an order of the 
school board, signed by at least two members, must 
be made before the county superintendent can 
draw a warrant upon the county treasurer, are 
matters of defense, and need not be negatived in 
the complaint in an action upon a warrant, cit- 
ing (p. 82) City of Kansas City v. Garnier, 57 
Kan. 412, and other cases; also cited (p. 82), Bank 
v. School District, 102 Kan. 98, and other cases, 
in support of the holding that school district war- 
rants are not negotiable instruments, and an 
assignment of such a warrant simply transfers the 
claim, subject to all defenses. 

> 


Arizona, Sup. Ct., in Red Rover Copper Co. v. 
Industrial Commission, 118 P. 2d 1102, held, In- 
dustrial Commission in making an award under 
workmen's compensation act has the right to con- 
sider and make the proper application of the rules 
of equity, as well as those of the common law, to 
the facts found, citing (p. 1106), Employers’ Li- 
ability Assurance Corp. v. Matlock, 151 Kan. 293, 
and other cases; also citing and declining to fol- 
low cases to the contrary. 


California, Sup. Ct., in Kennedy v. Occidental 
Life Ins. Co., 117 P. 2d 3, held, if an insured has 
fulfilled all conditions for reinstatement in accord- 
ance with terms of policy and is in fact in good 
health at the time application for reinstatement is 
made, his subsequent death arising from conditions 
not involved in proof of insurability furnished in 
connection with application for reinstatement but 
before insurer has acted upon application, will not 
prevent recovery under the policy, and in discus- 
sing the question cited (p. 5) Forney v. Insurance 
Co., 87 Kan. 397, and other cases. 

> 


California, Sup. Ct., in Haigler v. Donnelly, 117 
P. 2d 331, held, if a broker's contract for the sale 
or lease of property fixed a net amount to be paid 
the owner, the broker’s compensation is limited 
to the excess paid by the purchaser over the net 
amount specified. If he fails to sell or lease for 
more than the amount named the broker is en- 
titled to no commission, citing (p. 334) Culbert- 
son v. Sheridan, 93 Kan. 268, and other cases. 

> 


California, Dist. Ct. of App., First Dist., in In 
re Kelly’s Adoption, 118 P. 2d 479, held, the right 
of visitation of a minor child, given by a decree in 
a divorce case, does not bestow legal custody, 
citing (p. 482) Hardesty v. Hardesty, 150 Kan. 
271. 

r > 

California, Sup. Ct., in Archer v. City of Los 
Angeles, 119 P. 2d 1, held, straightening, widen- 
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ing or deepening the channel of a stream to im- 
prove drainage entails no “diversion” of waters 
therein, citing (p. 5) Gentry v. Weaver, 130 Kan. 
691, and other cases. Carter, J., dissenting, cited 
(p. 15) Baldwin v. Ohio Township, 70 Kan. 102, 
and other cases upon the qualified right of an up- 
per owner to drain surface water into a water 
course. 
> 

Colorado, Sup. Ct., in Trujillo v. City of Wal- 
senburg, 118 P. 2d 1081, held, a city ordinance 
making it unlawful to use streets for any parade, 
procession or street assemblage without obtaining 
a permit from the chief of police, who had un- 
controlled official discretion—no standards being 
set as to whom and under what circumstances a 
permit should be issued—was unreasonable and 
void, citing (p. 1083) Anderson v. City of Well- 
ington, 40 Kan. 173, and other authorities. 


> 


Connecticut, Sup. Ct. of Errors, in White v. 
Keilty, 22 Atl. 2d 775, a bastardy case, held, in 
absence of provision in judgment requiring ac- 
cused to appear in court to offer bond for support 
of child, accused is not liable to committal until 
a mittimus is issued, and it is for the mother of 
the child to take initiative to secure its issuance, 
citing (p. 779) McGarry v. State, 37 Kan. 9, 12, 
and other cases. ei: 


Delaware, Sup. Ct., in Darling Apartment Co. v. 
Springer, 22 Atl. 2d 397, held, the office of At- 
torney General, in addition to powers and duties 
conferred by statute, is clothed with all the powers 
and duties pertaining thereto at common law, 
citing (p. 403) State v. Finch, 128 Kan. 665, and 
other authorities. 


Florida, Sup. Ct., in 3 So. 2d 711, held, discre- 
tion vested in trustees by will to determine what 
receipts should be regarded as income payable to 
life beneficiaries, and what receipts should be con- 
sidered principal, will not be interferred with or 
controlled by the courts so long as it is honestly 
and reasonably exercised by trustees, but if not so 
exercised the court may provide for administra- 
tion of trust under its own orders, citing (p. 717) 
Keeler v. Lauer, 73 Kan. 388, and other cases. 

> 


Georgia, Ct. of App., Div. 2, in Southern Auto 
Co. v. Fletcher, 17 S.E. 2d 294, held, where buyers 
signed contract to purchase an automobile, de- 
scribed as a 1936 model, he could not rescind on 
ground it was orally represented as a 1937 model, 
even though buyer could not read, a fact seller 
had no reason to know, and where seller made 
No representations as to nature or contents of con- 
tract and there was no emergency in connection 
with its execution, citing (p. 296) Donald-Richard 
Co. v. Shay, 110 Kan. 351, and other cases. 

> 


Idaho, Sup. Ct., in Wasden v. Foell, 117 P. 2d, 
465, held, im suit to quiet title, where complaint 
sets up a prima facie valid title under tax deed, 
defendant must specifically plead facts tending to 
defeat the tax sale, citing (p. 468) Smith v. Hobbs, 
49 Kan. 800, and other cases. 


Idaho, Sup. Ct., in Epperson v. Texas-Owyhee 
Mining & Development Co., 118 P. 2d 745, held 
the intent of the section of the Workmen's Com. 
pensation Act requiring the employer to furnish 
reasonable medical attention to an injured em- 
ployee, is that employer shall, in the first instance, 
have the right to select physicians who are to 
give the treatment, and employee is authorized 
to make his own selection at expense of employer 
only where employer neglects or refuses to provide 
Necessary services, citing (p. 748) Horn v. Elm 
Branch Coal Co., 141 Kan. 518, and other cases, 

> 


Illinois, Sup. Ct., in Central Republic Trust Co. 
v. Evans, 37 N.E. 2d 745, holding a bank presi- 
dent, or chairman of its board of directors, has 
no authority to bind the bank except in discharge 
of ordinary duties, and it is not one of such 
duties to release bank’s debtors from payment of 
their obligations without consideration, cited (p. 
749) German American State Bank v. Watson, 99 
Kan. 686, and other cases; also held, notes signed 
by stockholders to keep the bank going, strengthen 
its credit, or preserve its solvency, rest on good 
consideration, citing (p. 750) Farmers Coopera- 
tive Union v. Reynolds, 127 Kan. 16, and other 
cases. 

> 

Illinois, Ct. of App., 1st Dist., 2nd Div., in 
Schneider v. Schneider, 37 N.E. 2d 911, a sep- 
arate maintenance action brought by the wife, on 
constructive service, held, the court may subject 
the husband’s property within the court’s jurisdic- 
tion to the payment of a decree for plaintiff, cit- 
ing (p. 915) Wesner v. O’Brien, 56 Kan. 724, and 
other cases. 

> 

Indiana, Sup. Ct., in New Harmony Memorial 
Commission v. Harris, 36 N.E. 2d 856, holding 
the commission to restore a certain historic in- 
stitution was authorized to operate a hotel, either 
as a temporary or permanent method of providing 
accommodations for visitors to the memorial, cited 
(p. 858) and quoted from Bailey v. City of To- 
peka, 97 Kan. 327. 


Indiana, Sup. Ct., in Hawkins v. State, 37 NE. 
2d 79, held, photograph, proved to be true repre- 
sentation of person, place or thing, is competent 
evidence of anything of which it is competent and 
relevant for a witness to give a verbal description, 
citing (p. 84) State v. Moore, 80 Kan. 232, and 
other authorities. 

> 

Indiana, Sup. Ct., in State v. Spencer, 37 N.E. 
2d 88, held, a proceeding for a “writ of error 
coram nobis” is similar to a bill in equity to re- 
view a judgment or decree and must rest upon 
similar grounds and is governed by similar prin- 
ciples, citing (p. 90), among other authorities, 
State v. Ray, 111 Kan. 350. 

> 

Towa, Sup. Ct., in In re Skinner’s Guardianship, 
300 N.W. 1, held, where one parent dies, the 
domicile of the surviving parent fixes the domicile 
of minor child in absence of any showing of re- 
linquishment or abandonment, citing (p. 3) and 
quoting from Modern Woodmen v. Hester, 66 
Kan. 129. 
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lowa, Sup. Ct., in Guttenfelder v. lebsen, 300 
N.W. 299, 4eld, if transfer of mortgaged property 
by mortgagor to mortgagee under an agreement 
whereby deed was to be placed in escrow to be 
delivered to mortgagee if indebtedness was not 
paid in a year, was for security only, the stipula- 
tion in the escrow agreement purporting to cut 
off mortgagor’s right of redemption was inef- 
fectual to do so, citing (p. 303) Live Stock Co. 
y. Trading Co., 87 Kan. 221, and other cases. 

> 

Iowa, Sup. Ct., in Tusant v. City of Des Moines, 
300 N.W. 690, construing the Soldiers’ Preference 
Law of that state as it relates to city assessor, held, 
it does not require the appointment of a veteran 
regardless of his qualifications, nor deprive ap- 
pointing board of right to determine qualifications, 
but gives such board discretion, which if not 
abused will not be disturbed by the courts, citing 
(p. 696) and quoting from State v. Addison, 78 
Kan. 172, 76 Kan. _ 


Louisiana, Sup. Ct., in Graham v. Jones, 3 So. 
2d 761, held, courts have the right to consider 
whether legislative department and its agencies 
have observed constitutional requirements in at- 
tempting to amend the Constitution and may set 
aside their acts in cases they have not done so. 
O'Neill, C.J., dissenting, cited (p. 789) and quoted 
from Prohibitory-Amendment Cases, 24 Kan. 700. 

> 

Louisiana, Sup. Ct., in State v. O’Neill, 4 So. 2d 
633, held, a newspaper, published daily except Sun- 
day, in New Orleans was a “daily newspaper” 
within statute for the publication of legal notices, 
citing (p. 634) Bank v. Kennedy, 98 Kan. 51, 


and other cases. 
> 


na v. Fontenot, 4 So. 2d 634, held, where 
Louisiana dealer in gasoline and other petroleum 
products sold such products to independent con- 
tractors constructing camps for federal government 
under a cost-plus-a-fixed-fee contracts, excise tax 
placed on dealer did not immediately and directly 
burden federal government's operation and was 
not a violation of implied constitutional immu- 
nity of federal government against state taxes, 
citing (p. 640) and quoting from Boeing Airplane 
Co. v. State Commission of Revenue and Taxation, 
153 Kan. 712. 


Louisiana, Sup. Ct., in Standard Oil Co. of 
Remiet 





> 
Maryland, Ct. of App., in Jackson v. Cosby, 22 
Atl. 2d 453, Aeld, a municipal corporation has im- 
plied powers to employ engineers when deemed 
Necessary for the proper administration of affairs 
of municipality and to employ counsel to render 
services in matters of proper corporate interest, 
citing (p. 455) City of Topeka v. Ritchie, 105 
Kan. 398, and other authorities. 
> 
Michigan, Sup. Ct., in Attorney General v. 
Warner, 300 N.W. 63, Quo warranto to determine 
defendant's claim to hold office, a member of 
corporation and securities commission, under a re- 
cess appointment for a term expiring September 
20, 1943, dismissed by a divided court, two opin- 
ions were written, each citing Barrett v. Duff, 114 
Kan. 220. 
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Michigan, Sup. Ct., in Dodge v. Blood, 300 
N.W. 121, held, ta satisfy statute of frauds, writ- 
ten memorandum of sales contract must state sub- 
stance of transaction to which it relates, hence must 
state the names of both parties, or agent of either; 
but memorandum naming agent so contracting by 
terms used so as to exclude him from personal 
liability is insufficient, citing (p. 124) Mertz v. 
Hubbard, 75 Kan. 1, § and other authorities. 

> 

Missouri, Sup. Ct., in Missouri Electric Power 
Co. v. Smith, 155 S.W. 2d 113, held, a delay of a 
municipality, even for several years, in exercise 
of authority to issue bonds, will not necessarily 
cause forfeiture of such authority if, in light of 
all facts and circumstances, the delay was reason- 
able, prudent or necessary, citing (p. 120) State, 
ex rel. v. City of Topeka, 141 Kan. 309, and 
other cases. 

> 

Montana, Sup. Ct., in Butte Miners’ Union No. 
1 v. Anaconda Copper Min. Co., 118 P. 2d 148, 
held, ordinarily the question on appeal is whether 
an error was committed by the trial court, but in 
injunction suits the appellate court will apply the 
law existing at the time of its own decision rather 
than that existing at the time of the decision be- 
low, citing (p. 154) Ash v. Gibson, 146 Kan. 756, 
and other cases. 

> 

New Jersey, Sup. Ct., in Reconstruction Finance 
Corporation v. Gohl, 21 Atl. 2d 693, held, an “ac- 
commodated party” to a note, in the legal sense, 
is party to whom accommodating party's credit is 
loaned, not a third person receiving advantage by 
such a loan, and in the discussion the question as 
applied to a note at bank to aid its credit, cited 
(p. 695) State Bank v. Olson, 116 Kan. 320. 

> 

New Mexico, Sup. Ct., in Landers v. Board of 
Education, 116 P. 2d 690, held, where a duty is 
intrusted to a board, such as a board of education, 
composed of different individuals, the board can 
act officially only as such, in convened session, 
with all the members or a quorum thereof present, 
citing (p. 691) Aikman v. School District, 27 Kan. 
129; Dunfield v. School District, 138 Kan. 800; 
and the fact that all members of the board, as 
individuals, have signed a contract employing a 
teacher does not “estop” the board from asserting 
the invalidity of the contract, while it is executory, 
but this rule does not apply if the contract has 
been wholly or partially performed and the proof 
supports ratification, citing (p. 692) P. & F. R. 
Rly. Co. v. Comm’rs of Anderson Co., 16 Kan. 

02. 
: > 

New Mexico, Sup. Ct., in State v. Shedoudy, 118 
P. 2d 280, appellant was convicted under a statute 
penalizing one who having obtained personalty 
under conditional sales contract, and before title is 
vested in him, takes, carries away, or conceals the 
property contrary to the provision of the sales con- 
tract. Held, the specific acts charged must have 
been actuated by an intent to deprive the owner 
of rights and usual opportunities to repossess his 
property, if covenants of the contract are breached 
by the buyer, citing (p. 286) State v. Burton, 101 
Kan. 62, and other cases, refusing to follow 
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cases to the contrary; also held, as criminal in- 
tent is an element of the crime, it must be charged 
and may be charged in terms or by the 
use of equivalent words, citing (p. 287) State v. 
Bush, 47 Kan. 201; State v. Douglas, 53 Kan. 669, 
and other cases; also held, the state was burdened 
with proving the value of the car at the time 
and place it was taken and concealed, and since 
a new trial is ordered on other points it was not 
deemed necessary to pass upon the evidence on 
that question, citing (p. 288) State v. Handler, 
142 Kan. 455, and other cases. 
> 


New York, Sup. Ct., New York County, in 
Friedman v. Vallentine, 30 N.Y.S. 2d 891, held, 
regulations promulgated by New York City police 
commissioner, which requi fingerprinting of 
employees in cabarets and securing of an identi- 
fication card, and which authorized commissioner 
to bar persons convicted of a felony or certain 
misdemeanors from employment in cabarets, are 
not invalid as violative of “due process of law.” 
In the opinion it was said: “Fingerprinting as a 
means of regulation is not a new device, and has 
often been upheld by the courts,” citing City of 
Wichita v. Wolkow, 110 Kan. 127, and other 
Cases. 

> 


North Carolina, Sup. Ct., in Pernell v. City of 
Henderson, 16 S.E. 2nd 449, held, a municipal 
corporation cannot, as riparian owner, claim right 
to supply needs of its inhabitants from stream, 
citing (p. 451) Wallace v. City of Winfield, 96 
Kan. 35, and other authorities. 

> 

North Carolina, Sup. Ct., in Davenport v. Pitt 
County Drainage Dist. No. 2, 17 S.E. 2d 1, held, 
generally, authorized meetings are a prerequisite 
to corporate action based on deliberate conference 
and intelligent discussion of proposed measures, 
citing (p. 3) P. & F. R. Rly. Co. v. Comm'rs of 
Anderson Co., 16 Kan. 302, and other authorities. 

> 

North Carolina, Sp. Ct., in Evans v. Elliott, 17 
S.E. 2d 125, held, where work itself creates a 
danger, the liability of employer of an independent 
contractor for Aragponses sustained by a third person 
rests upon the ground that mischievous conse- 
quences will arise from the work to be done 
unless precautionary measures are adopted, and 
the duty to see that such measures are adopted 
rests upon the employer, and he cannot escape that 
liability by intrusting that duty to another, citing 
(p. 129) Railroad Co. v. Madden, 77 Kan. 80, and 

cases, 
> 

North Dakota, Sup. Ct., in Ford Motor Co. v. 
Baker, 300 N.W. 435, Aeld, state is not liable to 
pay interest on refund of income taxes, illegally 
assessed, nor upon a judgment for such refund, 
in the absence of a statute which directly or im- 
pliedly imposes such liability, citing (p. 439) 
Jackson County v. Kaul, 77 Kan. 715, and other 
cases. 

> 

Ohio, Ct. of App., in Mutual Home & Savings 
Ass'n v. Merion, 37 NE. 2d 109, held, under facts 
stated, that the superintendent of building and loan 


The JourNaL 


associations was not shown to have abused his dis- 

cretion in taking over a building and loan as. 

the purpose of completing the liqui- 

In the opinion, in discussing the 

discretion vested in a ministerial officer or com- 

mission, the court cited (p. 119) Farrelly v. Cole, 

60 Kan. 356; State, ex rel. v. Osage County, 112 
Kan. 256, and other authorities. 


> 


Oklahoma, Sup. Ct., in Mid-Continent Petro. 
leum Corporation v. Donelson, 116 P. 2d 721, 
held, where use of realty by employees of oil and 
gas lease for agricultural and grazing purposes 
was not authorized, directed, or ratified by the les- 
see, the lessee was not liable to the owner of the 
realty for the value of such use, citing (p. 724) 
Ireton v. Railway Co., 96 Kan. 480, and other 
authorities. 

> 


Oklahoma, Cr. Ct. of App., in Wood v. State, 
116 P. 2d 734, Aeld, an information is sufficient as 
against a general demurrer if it substantially fol- 
lows the language of the statute and clearly states 
the facts so that the accused may know the crime 
with which he stands charged; also, an informa- 
tion, charging incest, was examined and held suf- 
ficient, citing (p. 738) State v. Larned, 73 Kan. 
328, and other cases. 

> 


Oklahoma, Sup. Ct., in Stallard v. Johnson, 116 
P. 2d 965, Aeld, where a trust is created for the 
purpose of providing for the suitable care and 
maintenance of beneficiaries at the discretion of 
the trustee, the “discretion” so vested is not an 
arbitrary one which will permit the trustee to de- 
feat the purpose of the trust under the guise of its 
exercise, but is one which must be exercised hon- 
estly, fairly and reasonably to accomplish the pur- 
pose of the trust, citing (p. 967) Hawkins v. Han- 
sen, 92 Kan. 73, and other cases. 


> 


Oklahoma, Sup. Ct., in Board of Trustees of 
Firemen’s Relief, Etc. v. Mulcahy, 116 P. 2d 1000, 
on the appeal of a civil action, held, the essential 
contents of a valid transcript are fixed by law, cit- 
ing (p. 1002) Weaver & Bill v. Hall, 33 Kan. 619. 


> 


Oklahoma, Sup. Ct., in Moore v. Kasishke, 117 
P. 2d 113, held, the word “family” in acts relat- 
ing to service of process should not be given a re- 
stricted meaning and held to include only a father, 
a mother and their children, but the relation be- 
tween the person receiving a copy of the sum- 
mons and the one attempted to be served must be 
more confidential and intimate than in most em- 
ployer and employee or master and servant relation- 
ships in order for the service to be valid, citing (p. 
114) Zimmerman v. Franke, 34 Kan. 650, and 
other cases. ‘is 


Oklahoma, Sup. Ct., in Williamson v. Board of 
Education, 117 P. 2d 120, held, under statute re- 
quiring contracts by board of education involving 
more than $200 tq be in writing, the board was 
without authority to enter into an oral contract for 
the employment of a superintendent at a salary of 
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$2600 per annum, citing (p. 122) Sinclair v. Board 
of Education, 115 Kan. 434. 
aed 


Oklahoma, Sup. Ct., in In re Cully’s Estate, 117 
P. 2d 126, held, when parties in good faith comply 
with the forms of law which give rise to their mar- 
riage but for one being under disability, the law 
infers that the matrimonial consent was inter- 
changed between them as soon as the disability is 
removed, and stamps their relation with the status 
of a valid marriage, citing and quoting from Schu- 
chart v. Schuchart, 61 Kan. 597, and Renfrow v. 
Renfrow, 60 Kan. 277. 


Oklahoma, Sup. Ct., in Bankers Life Co. v. Hor- 
ton, 117 P. 2d 402, a life insurance policy con- 
tained a provision limiting liability to return of 
premiums paid in the event insured committed 
self-destruction within two years after date of 
policy; also, it contained a two-year incontestable 
clause. The insured died within the two-year 
period, and suit was brought after that time. Held, 
defendant is not precluded by the incontestable 
clause from asserting as a defense that insured died 
by self-destruction, citing (p. 404) and quoting 
from Myers v. Liberty Life Ins. Co., 124 Kan. 191. 

> 


Oklahoma, Sup. Ct., in Johnson v. Fisher, 117 
P. 2d 769, held, an appeal by a bill of exceptions 
from justice court to district court should be dis- 
posed of either by affirming or reversing, as pro- 
vided by statute; that it was error to dismiss the 
appeal, citing (p. 770) Case v. Hannahs, 2 Kan. 
490. 

> 

Oklahoma, Sup. Ct., in City of Tulsa v. Ensign, 
117 P. 2d 1013, an action for personal injuries sus- 
tained by plaintiff who tripped over a wire in the 
parking of a city street, Aeld city is not under the 
same degree of care to keep a parking safe for 
travel as it is the sidewalk, citing (p. 1016) and 
quoting from Dargatz v. Dodge City, 151 Kan. 
747 “> 

Oklahoma, Sup. Ct., in Barrett v. Steele, 117 P. 
2d 1020, held, one who acts as administrator of a 
decedent’s estate without legal authority is an ex- 
ecutor de son tort, citing (p. 1021) Anderson v. 
Walter, 78 Kan. 781, and other authorities, as 
tending to support a contrary view. 

> 

Oklahoma, Sup. Ct., in Thompson v. Boydstun, 
118 P. 2d 236, Aeld, in action against railroad 
for destruction of growing fruit trees and vines by 
fire set by locomotive, the proper measure of dam- 
ages is the difference in the value of the land upon 
which the orchard grew just prior to the fire and 
the value of the land after injury and destruction 
of the orchard, citing (p. 237) and distinguishing 
Barker v. Railway Co., 94 Kan. 61. 

> 


Oklahoma, Sup. Ct., in Drakos v. Jones, 118 P. 


2d 388, Aeld, trial court’s exclusion of evidence and 
overruling of defendant's motion for new trial was 
Not error where evidence which was excluded and 
which was relied on as grounds for motion was 
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immaterial and irrelevant to the issue, citing (p. 
391) Boxer v. Kirkwood, 119 Kan. 735, and other 
cases. 
> 
Oklahoma, Sup. Ct., in Grayson v. Crawford, 
119 P. 2d 42, held, the furnishing of money and 
a house to a debtor by a creditor under an oral as- 
surance that the creditor was to have an equitable 
lien on debtor’s realty was sufficient performance 
ta avoid the operation of the statute of frauds, cit- 
ing (p. 45) Foster v. Bank, 71 Kan. 158, and other 
authorities. 
> 
Oregon, Sup. Ct., in In re Brooks Estate, 118 
P. 2d 103, held, an adverse party within statute re- 
quiring notice of appeal to be given to adverse 
party is one whose interest in regard to order ap- 
pealed from is in conflict with a reversal or modi- 
fication of the judgment sought to be reversed, 
citing (p. 106) among other cases, White v. Cen- 
tral Mutual Ins. Co., 149 Kan. 610. 
> 
South Dakota, Sup. Ct. in In re Paddock’s 
Guardianship, 299 N.W. 867, held, where county 
court had jurisdiction to determine whether order 
discharging a guardian should be set aside, it 
could determine whether a release signed was ob- 
tained fairly, citing (p. 868) Myers v. Noble, 141 
Kan. 432, and other authorities. 
—> 
Tennessee, Ct. of App., Western Section, in 
Jackson v. Jackson, 154 S.W. 2d 797, held, an al- 
leged oral agreement under which testratrix’s chil- 
dren agreed to divide her property equally, regard- 
less of whether a will was found, would be bind- 
ing on none of the children unless it was entered 
into by all of them, citing (p. 800) Ritchie v. 
Rawlings, 106 Kan. 118. 


—> 
Texas, Sup. Ct., in Danciger Oil & Refining Co. 
of Texas v. Powell, 154 S.W. 2d 632, stating rea- 
sons for the holding that an oil and gas lease con- 
tains an implied covenant to develop, while a con- 
veyance of minerals in place does not, cited (p. 
636) Mills v. Hartz, 77 Kan. 218, and other cases. 

> 


Texas, Cir. Ct. App., Waco, in Greenville Nat. 
Exchange Bank v. Nussbaum, 154 S.W. 2d 672, de- 
termining the liability of a bank for cashing checks 
on forged endorsements, under facts stated, cited 
(p. 680) Railroad Bldg. L. & S. Ass'n v. Bankers 
Mtg. Co., 142 Kan. 564, and other cases. 

> 

Utah, Sup. Ct., in State v. J. B. & R. E. Walker, 
Inc., 116 P. 2d 766, held, a statutory classification 
is never unreasonable or arbitrary in its inclusion 
or exclusion features so long as there is some basis 
for differentiation between classes or subject mat- 
ters included and those excluded from its opera- 
tion and differentiation bear a reasonable relation 
to purposes of the statute, citing illustrative author- 
ities, including (p 768), Anderson v. Oil Co., 106 
Kan. 483, and Livingston v. Oil Co., 113 Kan. 702. 

> 

Utah, Sup. Ct., in American Mutual Building & 
Loan Assn. v. Jones, 117 P. 2d 293, held, that one 
in possession of land a tax deed, which was 
set aside, should account to the owner for the 
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value and use of the occupation of the land while 
in possession, citing (p. 296) Will v. Ritchie, 61 
Kan. 715. ad 


Utah, Sup. Ct. in Mulcahy v. Public Service 
Commission, 117 P. 2d 298, held, the doctrine of 
res judicata” is not applicable to an order of the 
public service commission denying an application 
by a truck company for a certificate of convenience 
and necessity to operate as a common motor car- 
rier in certain territory, citing (p. 300) Southern 
Kansas Stage Lines Co. v. Public Service Comm., 
135 Kan. 657. ply 


Utah, Sup. Ct., in Shipp v. Sheffield, 117 P. 2d 
996, plaintiff, holder of a tax deed, sued to quiet 
title; defendant claimed under an earlier tax deed. 
The trial court set aside both tax deeds, and upon 
a showing plaintiff was owner of fee title by vir- 
tue of a deed from the recorder owner, quieted 
title in plaintiff without requiring him to reim- 
burse defendant for taxes paid on the property. 
On appeal this was affirmed by a divided court. 
McDonough, J. (dissenting) (p. 998), cited West 
v. Cameron, 39 Kan. 736, and other cases; also 
(p. 1000) Belz v. Bird, 31 Kan. 139, and Trustees 
v. Hewitt, 37 Kan. 107. 

> 

Utah, Sup. Ct., in Junction Irrigation Co. v. 
Snow, 118 P. 2d 130, in suit for injunction and 
damages, where plaintiff on ex parte application 
obtained an order prohibiting defendants from 
interfering with waters in litigation and furnished 
a bond, held, upon dissolution of injunction order 
defendants were not entitled to have damages re- 
sulting from its issuance; their remedy is an action 
on the bond, citing (p. 132) Jacobs v. Greening, 
109 Kan. 674, and other authorities. 

> 


Vermont, Sup. Ct., in Tinney v. Crosby, 22 Atl. 
2d 145, held, the supreme court in passing on de- 
fendant’s evidence erroneously received under ob- 
jection and exception, citing (p. 148) Gillett v. 
Insurance Co., 53 Kan. 108, and other cases. 

> 


Virginia, Sup. Ct. of App., in McNeir v. Me- 
Neir, 16 S.E. 2d 632, held, every principle of es- 
toppel or laches should be applied to defeat a party 
complaining of fraud with respect to a foreign 
divorce decree where a second marriage of one of 
the parties to divorce proceedings has taken place, 
citing (p. 635), among other cases, Bledsoe v. 
Seaman, 77 Kan. 679. 

> 


Washington, Sup. Ct., in Snavely v. City of 
Goldendale, 117 P. 2d 211, held, in action for dam- 
ages resulting from pollution of a stream, all those 
who contribute to the common injury may be 
joined as defendants in the same action, citing (p. 
224) McDaniel v. City of Cherrydale, 91 Kan. 40, 
and other cases. a 


Washington, Sup. Ct., in In re McDonald’s Es- 
tate, 118 P. 2d 165, held, the purpose of judicial 
inquiry into financial condition of insane person, or 
his relatives, in the course of commitment pro- 
ceedings is to advise superintendent of state hos- 
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pital of the situation and is not to determine remedy 
of state to reimbursement for expenses incurred 
care and maintenance of insane person, citing 
166) Kaiser v. State, 80 Kan. 364; State v. Bryan, 
105 Kan. 483, and other authorities. 

> 


Washington, ~ ie in — v. Minshull, 
119 P. 2d 302, it is not always necessary 
that statutes and ordinances prescribe a specific 
tule of action, particularly when it is difficult or 
impractical to declare a definite comprehensive 
rule, or where the discretion to be exercised by an 
administrative officer relates to a regulation im- 
posed for the protection of the public morals, 
health, safety and general welfare, citing, with 
other authorities, Schaake v. Dolley, 85 Kan. 598. 

> 


Washington, Sup. Ct., in In re Krueger's Estate, 
119 P. 2d 312, held, under the state system of ad- 
ministering estates, periodical reports of an ex- 
ecutor or administrator may be heard ex parte and 
without notice, and reports of partial settlements 
when so made do not, like final settlements, have 
the force and effect of judgments and are not con- 
clusive, citing (pp. 319, 322) Musick v. Beebe, 
Adm'r, 17 Kan. 47. 


West Virginia, Sup. Ct. of App., in Cohn », 
Ketchum, 17 S.E. 2d 43, held, the indeterminate 
sentence law is not unconstitutional on the ground 
that a ministerial or administrative officer is vested 
with judicial power, citing (p. 45) State v. Stephen- 
son, 69 Kan. 405, and other cases. 

—> 


Wyoming, Sup. Ct., in Lakota Oil & Gas Co., v. 
City of Casper, 116 P. 2d 861, held, though a 
municipality may adopt any method which is ap- 
propriate to perform a power conferred on it 
when the statute fails to point out the method, yet 
if the statutory charter conferring municipal power 
prescribes the manner in which it shall be exer- 
cised, that is generally “mandatory” and exclusive 
of other methods, citing (p. 867) Kansas Power 
Co. v. Fairbanks, Morse & Co., 142 Kan. 109, and 
other cases. 

> 


Wyoming, Sup. Ct., in Hackett v. Linch, 116 P. 
2d 868, held, where one who redeemed realty from 
tax sale was in possession as administrator of es- 
tate having an interest in the realty, and had also 
a lease from the owner of one-fifth interest in the 
realty, he was not a mere “intruder” in redeeming 
from tax sale; but where rental value of the realty 
while he was in possession exceeded the taxes paid 
by him he was not entitled, on partition of the 
realty, to be reimbursed for the taxes paid, citing 
(p. 872) Ellis v. Snyder, 83 Kan. 638, and other 
cases. 

> 


Wyoming, Sup. Ct., in Penton v. Canning, 118 
P. 2d 1002, an action for malicious prosecution; 
held, where the petition set out facts disclosing 
prima facie probable cause, an allegation of fact to 
rebut the inference of probable cause is necessary. 
Ross v. Hixon, 46 Kan. 550, is cited and criti- 
cized (pp. 1008, roro) and not followed. It is 
cited (p. 1012) by Blume, J., dissenting. 
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Ben Endres, of Leavenworth, spent an 
evening with Kenny Hodge at McPherson 
recently. Law business was the occasion 
of the trip. 

Charlie Rankin, of Lawrence, is now re- 
siding at one of Uncle Sam’s “boarding 


houses” located at Fort Lewis, Tacoma, 
Washington. Enlisted last August. 

On two successive Saturdays, over 100 
lawyers went back to school for the pur- 
pose of keeping abreast of current changes 
in the Tax Laws. The tutors were Ellis 
Bever, of Wichita, Henry Asher, of Law- 
rence, and Les Tupy, of Lawrence. The 
flowers go to Fred Moreaux for the excel- 
lent plan and detail of the two meetings. 
Sharing in the glory were Jack Hunt, for 
the Institute Committee, and Bob Clark 
and Barney Sheridan for the State Bar. The 
meeting, I am told, marks a milestone in 
legal circles. 

The Douglas County Bar has, for some 
time, met once a month, for business pur- 
poses so it is alleged. Seems the wives 
either became suspicious, or decided to add 
some color to the meetings; the real oc- 
casion seems to still be shrouded, anyhow 
the women came in at the last one. Some- 
one read a paper. The ladies, so I am told, 
lost interest in future meetings. 

Some of the more belligerent members 
of the Bar at Topeka helped organize a 
“home guard.” Forty good men give un- 
stintingly of their time and efforts. Out of 
the forty, nineteen are lawyers. Rumor has 


it, while the lawyers drilled, the boys 
elected their own personnel of officers. Re- 
sult, no members of the Bar are on the 
staff. 

Bob Clark is the authority for the state- 
ment that the draft has played “havoc” 
with Bar membership. The Bar member- 
ship ain’t all, Bob. 

Dutch Hauser, of Marion, these days 
keeps busy with County Attorney duties, 
but always has time to “fan the bee” some. 
Me and Dutch talk the same language. 

Otho Lomax, you all remember, I re- 
ported had had an accident some few 
months back, spent a lot of time in a cast 
at Christ’s Hospital, is now out and at 
home but still in a cast. Otho has had one 
long siege of this bad luck. 

Jim Smith, of Topeka, has moved his 
organization down into Harry Colmery’s 
suite in the Bank of Topeka Building. 
Couple of good boys, should help each 
other and generally make an all out good 
team. 

Jim Smith is chief air raid warden for 
Topeka and environs—seems Jim is or- 
ganizing the county under civilian defense 
regulations. I understand on good author- 
ity he is hoping for an air raid, so he can 
see if his siren works—there seems to be 
some doubt about the horn going off. 

Shad Janicke, of Winfield, has a new 
home. Moved in within the last month 
or so. I approve of it very much and spent 
an enjoyable evening there recently. 

Frank Theis, of Arkansas City, is about 
to become a “father” and, as usual, is some- 
what concerned about the matter due to the 
fact that Mrs. Theis is his secretary. 

Don Hickman, of the Faulconer, Dale 
& Hickman office at Arkansas City, is 
about to enter the Army. 

Bill Cunningham is doing battle with 
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Howard Fleeson before the Court of Ap- 
peals at Wichita during the January ses- 
sion of the court. 

John Boyle, of Arkansas City, so his sec- 
retary said, was trying a case in Western 
Kansas. John does, at times, get off the 
reservation. 

Chan Jarvis has quit the practice at 
Winfield; with his father they have taken 
over the Henry Gott Mfg. Co., makers of 
tin cans and containers. I understand Chan 
is chief tinner now. 

Lawrence Christenson, a comparatively 
newcomer to Winfield, lost his wife the 
13th of January. The Cowley County Bar 
as well as the State Bar all express their 
sympathy, 

Art Skaer is with Hart, Porter, McDon- 
ald and Wallace at Wichita. Looks like a 
good boy. 

Bud Fenn has gotten to be Lt. Col. of 
Field Artillery. Bud formerly cavorted 
around Hutchinson before Uncle Sam dis- 
covered in him the making of a soldier. 

Ted Hurtt, formerly of Hutchinson, is in 
Kansas City with an insurance company. 

Martin Aelmore, of Hutchinson, died the 
latter part of December. 

Bob Osborne, of Topeka, married Jan- 
uary 8th, so I am told. I haven’t seen Bob, 
I hope my informant knew he was right. 
A most terrible thing to accuse a man of 
erroneously. 

Earl Knight, of Arkansas City, is in 
Washington on business and has been for 
several weeks. 

Jack Renn, of Arkansas City, is also in 
Washington on defense council stuff. 

Bob Wagstaff got himself a new private 
office in the pe weiner office of Sin- 
clair Oil Co., at Kansas City. Bob, you 
all remember, hails from Independence, 
Kansas. This notice is to remind him he 
still belongs to Kansas. 

Bob Lemon got himself a high-sounding 
monicker. He is personnel director of the 
“Jayhawk Ordnance Works,” located at 
Pittsburg. The at the gate 
wanted to know what I wanted. After I 
told her, she wasn’t sure I should be given 
the “green light.” Don’t forget your poor 
“relations,” Bob. 

Oliver Rinehart, of Paola, came home 
from the Young Republican Convention a 
very sick man—what I mean, he spent a 
week in bed. After recovery he had storm 
windows put on the front of the office. I 
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— could figure what “ails” a guy like 
is. 

Arch Foster, of Parsons, when I entered 
the office, seemed to be having some dif. 
ficulty recovering a mop stick. Seems the 
janitor of his building works the whole 
street. It was evident, from what I heard, 
the janitor had misplaced the implement. 
I couldn’t figure out whether Arch wanted 
to use the mop, or whether he just missed 
it. Anyhow, he finally found it. Good 
work, Arch, a mop is always a mop and 
the lost is never found unless you hunt for 
it. 

The little lady who transcribes my notes 
has inaugurated a new Supreme Court 
Judge in the State of Kansas. The last 
issue of the “Column” gave us a Judge 
“Miracle.” She knows you better than I 
do, Judge Thiele, and more or less inad- 
vertently expresses the opinion of the Bar 
as well. 

An announcement of a new firm, Elle- 
man, Lemon and Elleman, of both Pitts- 
burg and Columbus, will be made before 
this appears in print. 

Leo Armstrong and Harry Porter, both 
of Columbus, have formed a rship. 
Harry moved over to Leo’s office. Good 
luck to the new firm. 

A good many of the Topeka boys will 
remember August Backus, of Milwaukee. 
He spent a day with me in Kansas City 
recently. 

Geo. Ramskill and Harry Coffman, and 
their wives, all of Lyndon, came out to the 
house the other night and spent the eve- 
ning with us. Me and the Mrs. were glad 
to see them. 

Miss Georgia Wells, of Lyons, one of the 
few women lawyers in the territory, in- 
dulged my clumsy efforts to get her a set 
of Kansas Reports for a matter of sixty 
days. If she is as patient with the clients 
as she was with me, they (the clients) 
should return. 

Myron Steere, formerly of Pratt, of the 
firm Hess and Steere, is now in the Naval 
Training school at “Great Lakes,” Chicago. 

Ernie Deines, a newcomer, opened his 
future at Oswego, Kansas. He is working 
some on the new defense plant. He told 
me what it was but I have forgotten. Cura- 
tor in the Land —— I think. 

Chuck Warren, o Fort Scott, is in with 


_ his father at Fort Scott temporarily, wait- 














ing to get into the service. He expects to 
be called any day now. 

Earl Bohannon and Jack Shuss at Par- 
sons have a new office all fixed over. Earl 
has a big room on the four corners that 
oversees all that goes by on Parsons’ co 
thoroughfare. Elmer Columbia has an of- 
fice kitty-cornered, over the other bank. I 
don’t know, but I imagine they know all 
that goes on. My friend, Elmer Columbia, 
writes me a wise-cracking letter, telling me 
my wife has the sympathy of the Kansas 
Bar. Just to keep the record straight, this 
is the first intimation I have ever heard of 
the Kansas Bar having any sympathy for 
anyone. One never knows what goes on 
in the other fellow’s mind. 


Lloyd Ruppenthal, of McPherson, and 
Everett and Morris Garvin, of St. John, 
were Wichita visitors recently. Looks like 
all roads lead to Wichita now. 


In the November Journal I reported Ken- 
neth Wilke, of Topeka, was in the Army. 
This is a mistake, for which I apologize. 
I hope no embarrassment has resulted on 
the part of Kenneth. 

Judge Bob Garvin, of St. John, has had 
to return to Mayo’s for another check-up. 
Seems he did not get along so well as the 
appearance indicated. 

Bill Litowich, of Salina, attempted to 
drive his car the night of Nov. 20, the 
night it snowed very hard. The car 
skidded across the street; Bill got out to 
look at it and another car rammed his, 
pushing it over on him, breaking his leg, 

ising him somewhat all over. At last 
report he was keeping three nurses busy. 
Apparently his condition is improving. 

John Brandon, of McPherson, was dis- 
charged from the Army, under the 28 year 
old rule, taking a job with an insurance 
company at St. Louis. Kenny Hodges is 
carrying on where John left off. Good 
luck to both the boys in their new en- 


The Kagey, Black and Kagey offices are 
being closed up. Lloyd is carrying on at 
the County Attorney’s office, and Hal is 
going down on the second floor of the 
Schweiter Bldg. 

Jim Cassler and Lloyd Ruppenthal 
bought the John Adams’ office equipment, 
including books and cases. This is an- 
other of the old landmarks of Wichita to go. 
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Walt Hembrow, of Council Grove, took 
over some of the Charlie Kagey office equip- 
ment recently. Walt, you will remember, 
was flooded out. 


Bill Alward, of Herington, fell heir to a 
rocery store, either by appointment or by 

d luck, I don’t know which. Anyhow, 
what I want to say, Bill looks and acts like 
a salesman. He explained to a lady cus- 
tomer she was buying on case lot prices, 
this of course after he consulted his list. 


The Salina Bar had Judge Harry Allen 
out the other evening to talk to the Bar. 
The Judge made a good talk, met all the 
boys. While I heard no particulars, I guess 
a good time was had by all. The boys out 
in the state always like to see the judges 
come out—they should go more often. 


Wilbert Leonard, a recent admission to 
the Bar, just got in with Walt Hembrow 
at Council Grove in time to see three feet 
of water cover his new desk—swelled the 
drawers to a place where they had to 
knock the desk apart to get it dried out. 
I saw something in the office I didn’t sup- 
pose would happen; the water standing on 
the floor caused the books in the lower 
three glass cases to swell—pushing out the 
ends of the cases, causing the whole tier to 
fall into the flood. No law books ever 
looked worse, or an office harder hit. The 
office and furniture were practically new 
and the books just recently acquired from 
the Harry Snyder estate. Pretty much a 
total loss—sorry Walt. 


Had a nice letter from Bill Perry, former- 
ly of Belleville. He requests any member 
of the Kansas Bar, going through Pendle- 
ton, Ore., to stop and see him. Bill says 
the latch hangs out for all—he means this. 


Drew and Mrs. Hartnett returned about 
Nov. roth from a trip to Mexico City, at 
which place he spent two weeks with Jess 
Dalton and his wife. From what Drew 
said about the country, he not only enjoyed 
the trip but was impressed by the scenery. 
Drew is quite a traveler. 

Harold H. Bragg has opened an office at 
Lakin, Kan. He being a new and recent 
graduate, went to Western Kansas to prac- 
tice. 

Both Clarence Beck, of Emporia, and Ir- 
win Snattinger, of Topeka, were Kansas 
City visitors the week of Nov. roth. 
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Vern Light, of Liberal, talked on Plead- 
ings as they affect Real Estate Titles and 
Ellis Bever, of Wichita, talked, as usual, on 
Tax Problems, at the Dodge City Institute. 
There were 56 lawyers in attendance. This 
must have been duck soup for Carl Miller. 
I hear he presided. 


The Executive Council appeared in Wich- 
ita Nov. 26th for a meeting. They were 
all in attendance as near as I could find out. 
Incidentally, they did tell me the Bar meet- 
ing date was May 22 and 23, at Wichita. 

Judge Hopkins tried two cases at Wich- 
ita the week of Nov. 24, and attended 
other routine matters. 

John Adams, of Wichita, who had been 
in the hospital for the past four months, 
passed away recently at the age of 88 years. 
He had been in the practice at Wichita 
since 1893, having come there from Ohio 
where he had been admitted and practiced 
before coming to Wichita. 

Ed Schroeder, of Kansas City, Kan., 
has just been appointed Chairman of the 
County Tire Rationing Board. Ed didn’t 
say so, but I rather gathered that he didn’t 
think either the tire rationing job or the 
law business ran on rubber. 

Fritz Stoskoff, of Hoisington, has left 
for the Army. Bill Kandt, of Great Bend, 
is spending a couple of days a week in 
Fritz’ office throughout the duration. 

Jack Dear has left Joe Brady’s office in 
Kansas City, Kan., for the Army. Judge 
Brady has moved upstairs with Don Cor- 
son. Earl Meade is over in the Occidental 
Building. 

This Wyandotte bunch—are they taking 
their politics seriously? Everyone in Wy- 
andotte was there, from Mayor McCombs 
down to the District and City Court judges. 
Even Alton Skinner was there on a 
and carry basis. Great bunch, this Wyan- 
dotte bunch, makes me think of a remark 
I had addressed to me not long ago. Seems 
the addressor was of the opinion the rest 
of the state did not know Kansas City, 
Kansas, existed. I was just wondering 
whether the boys are not out to disprove 
this. 

Ed Flood and wife are sojourning some- 
where down near Tucson, Arizona. Had 
a letter from Ed several days ago, said he 
attended an Arizona Bar Meeting. I 
gleaned, from his description, the Arizona 
boys could learn something from Kansas. 
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Harold McGugin, of Coffeyville, has his 
orders to report. I understand Lew Hasty 
and Gene Stanley, both of Wichita, have 
been ordered up for the physical. 

Bob Oyler has moved down into J. B. 
Wilson’s office at Lawrence. J. B. has had 
some bad health recently. I understand he 
is now recovering to good advantage. Stay 
with it, J. B. 

Bernard A. Herken is now a member of 
the Leavenworth County Bar, being a re- 
cent addition. Jim Kelsey is still down— 
not making the office with any regularity, 
but is slowly getting in shape again. Good 
luck, Jim. 

I understand George Teeple, of Mankato, 
is flying high these days. George, believe 
it or not, is taking up aviation. What are 
you going to do with it, George? 

Harlow King, from Minneapolis, is now 
with the forces of our Uncle Sam; has 
been for some time, but I just learned 
about it. 

Clyde Hill, of Yates Center, spent his 
year in the Army—came back just before 
Pearl Harbor. Gets back as County At- 
torney, and is then ordered to report again. 
I think Clyde said Coast Guard. 

Both Vincent Allred, of Leavenworth, 
and Dean Shrader, of Holton, are with 
Uncle Sam at Omaha. The J.A. General’s 
office at Omaha has several of my friends 
there from places outside of Kansas. 

Bert Cole, of Holton, was appointed 
County Attorney to serve while Shrader is 
in the Army. 

John Buehler, of Atchison, is about to 
jump off the deep end. He says he has 
found a girl who is willing to marry him. 
Good luck, John. 

Congressman Ed Reese, Mrs. Reese and 
their son, John, appeared at Kansas Day. 
Ed seemed to be busy telling the home 
folks about Washington. I imagine Wash- 
ington is a busy place these days, and a 
most interesting survey could be made, by 
one interested, in the progress of current 
events. 

Lot of talk going around at the two hotels 
in Topeka—seemed as though every one 
talked but said little. This, they tell me is 
the secret of politics. From what I could 
learn, Carl Friend and Fay Seaton seemed 
to be the favored ones for governor, while 
Andy Schoeppel sort of run between them. 
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I did notice Andy was the only candidate 
mentioned who had no “buts” attached. 

I didn’t see many judges in evidence, 
Speir from Newton, Mitchell from Man- 
kato, Day from Hutchinson, about all I 
saw, except Judge Bill Smith, who was 
everywhere at the same moment. Someone 
dubbed him “Ambitious Bill.” Kansas 
Day is a big day for Bill. 

A very goodly gathering of County At- 
torneys were present at the County At- 
torneys’ meeting. Harry Coffman, from 
Lyndon, was elected president, Chick Til- 
lotson went out as president. I didn’t learn 
who the other officers were. Jay Parker 
opened the meeting with a few remarks 
and seemed to be glad the boys came in. 
Dwight Brantley talked in the afternoon 
on F.B.I. activities under Civilian Defense 
—made a good talk and told of some inter- 
esting incidents. 
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Glenn Morris is over with John Dean in 
the Columbian Building now, at Topeka. 


Bob Jones and Frank Esch are holding 
down the City Attorney’s job at Topeka. 


Bill Litowich, of Salina, has sufficiently 
recovered from the accident to be out on a 
cane. Take more than an accident to keep 
him away from a Kansas Day. 


Bob Foulston, from Wichita was a Kan- 
sas Day visitor, as was Pat Patterson—in 
fact quite a large delegation appeared from 
Wichita. I am particularly glad to see so 
many folks interested in good government. 

I am going to quit reporting lawyers in 
the Army or Navy. Every time I turn 
around someone tells me so-and-so has left. 
If they keep on I will have to enlist in order 
to find any customers. Like the Jewish 
gent, who went to “hell” to find the busi- 
ness. 
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Why should it require more exactness and legal knowledge to successfully practice law in a Justice 
of the Peace or City court than in the District Court? Perhaps the suggestion will provoke immediate 
argument. Recently I sat in the district court at McPherson, Kans., listening to well presented argu- 
ments which resulted only in Judge Speir upholding rulings of the Supreme Court and throwing a liti- 
gant out because his appeal had not been properly takem Understand this is not criticising rulings by 
the higher court. 
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But let us think together a bit. It is expected, as has been true for centuries, that a litigant has the 
ability to represent himself in these inferior courts. Yet well qualified attorneys find themselves at sea 
sometimes. Isn't it strange that the legislature does not remedy matters and return these courts to 
simplicity of operation so that justice may prevail and not be denied? Many of the cases are such that 
attorneys cannot afford to handle them or perhaps better said, litigants cannot afford to employ at- 
torneys. Do we as lawyers want this situation to prevail? 








Another thing which comes to face us with startling vividness occasionally is the great power in- 
vested in judges to revoke paroles. Briefly said the rule is “with cause or without cause;” for just 
reasons or personal whims. When we talk so much of constitutional government and the guardianship 
of personal rights is it not strange that we maintain a system which may be as oppressive as that of any 
dictator? Of course we rely on the good sense of the jurist, whether he be police, city, district or what 
not. Most of us who so rely have never been a man on parole with an enemy seeking his undoing. 


v 


Perhaps we had better venture into the real subject of the day. When are we personally going to 
enter some phase of the war? What is going to happen to our law business? Is there going to be any 
law business for the duration? What, if any effect, will war have on the courts? Day by day we 
are watching our lawyers folding their papers, closing their files, quietly and determinedly passing 
from the forensic fields into the fields of defense and offense for our nation. We know there are go- 
ing to be changes and abiding changes and yet somehow we have a deep-seated faith that our institu- 
tions will prevail and that we shall conquer our enemies while preserving our; sacred rights. 





oO 


It’s easy to say or to think that the profession of law will suffer very greatly; certainly to expect 
great changes. We know that every ounce of energy, every bit of our resources must be conserved for 
the nation and that we must engage in war actions and war thought to bring victory to America and 
the oppressed people of the world, And yet in it all we know we have a solemn duty to preserve our 
homes and institutions intact for the day when we can again lay aside the ideas of battle and victory 
and restore our country to peaceful ways. 
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The effect on law business may not be as devastating as we imagine. During the last World War 
records in the 18th Judicial District show that the number of cases filed during 1915, 1916 and 1917 
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gradually increased, remained stationary in 1918 and then increased rapidly until a peak of almost four 

new cases a year was reached. In the Supreme Court the number of pages of opinions 
fell off slightly but not to a marked degree, as you can see by looking at your Kansas reports, ' And 
yet our entire manner of living was upset during those days of war. However, just guessing, it is 
probable that a continued state of hostilities will financially affect lawyers remaining in practice. 


o 





If any one thing has changed more than any other during the past twenty years, it, is the destruc- 
tion of all privacy for judges and lawyers alike. The judge determines that he will this day devote 
himself to findings of fact and conclusions of law in that much awaited case. The bailiff very dutifully 
makes a score of persons angry because they can’t rush in and tell the judge about how their children 
are suffering by reason of a contemptuous father but jingle, jingle, goes the telephone and finally the 
judgq gives up in disgust after trying repeatedly to concentrate. The lawyer, who can afford it, pro- 
vides a private retreat. He is not in the same category as a public servant and with an adroit secretary 
he may escape criticism. But the judge. Lo, today his door is expected to be an open sesame for every 
disgruntled client and information secking taxpayer. But that is life. 
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It is a comparatively easy thing to sit back and say such and such is the law and have it printed 
in the reports as the law. Then as days go by other judges will sit back and say this is the law for 
Judge Haze in Vol. 129 of the reports of Xelvania says it is the law, For instance some judge may 
say, if you are coming to an open street intersection and a couple of cars are parked along’ the curb- 
ing you must get out and peek around those cars to see if perchance another car is coming which 
might interfere with a safe passage. Very soon many judges will be saying that because another 
judge said it and traffic will be at a complete standstill because one judge had such an idea. Per- 
haps you get an inkling of what is being driven at. 

Are jurors’ minds functioning for the best in war times? Are we as alert as we should be? Is 
there danger that our profession may deteriorate? Do you notice a change in jury results? If you 
think you do or if you want to answer any of the other questions your answers will be appreciated. 









o 


Already politics is a daily topic. How far shall we go in political campaigns? History of the 
past of our nation shows that no matter how great the war or how dangerous our national situation, 
campaigns were held. This is as it should be in this kind of a government. England admits the need 
of free and open discussion. Always there must be one limitation. Debates must not become so 
acrimonious that information valuable to the enemy is released. This is a real danger. 


> 









I wonder if we are ready to suffer for victory; if we are ready to give all we have. It seems so 
difficult for most of us to realize that we may have to change entirley our ways of living, perhaps give 
up the family car after another year, give our children, our property, ourselves. But liberty is worth 
all that. Who among you wants to live or would live as a vassal of a foreign power. Then if wd be- 
lieve all this why should we not, as soon as possible, get to the absolute bottom, from whence we can 
begin to climb once more. No country, no people can be happy while losing privileges and daily prac- 
tices of life, except as it follows a spirit of complete sacrifice. But we can be most happy, after having 
made the sacrifice, in finding that we have succeeded and are on the upward trend again. All of which 
is just saying, “We have a bad job to do. Let’s do it and get it over with as soon as we can.” Like 
a woman said the other day, “An automobile now is worth just as much as its tires.” Maybe, if we 
all dig in then, by the time the tires are worthless we can look forward to a new automobile. 






oO 





Not everything is going to be bad. As Joe Louis must have said to himself in New York the other 
evening, “This may be my last fight. I’m going to get my opponent and get him quickly!” He did, 


didn't he? 





















The Man Who Can't Be Conquered 


In a troubled world he retains his freedom. He can own 
property, send his children to school, worship as he chooses, 
express his opinions, get his news through a free press and 
radio. He is the typical American father. 


Across his path, recent years have placed many obstacles— 
depression, unemployment, floods, droughts, disasters, and 
now another World War. 


And yet, inspired by his unrestricted right and burning 
desire to provide for his family's welfare to the utmost 
limits of his ability, he has conquered every hardship. 


If he is a lawyer—his library, with a modern set of Shepard's 
Citations, has provided him with an indispensable service— 
an object of envy to all the lawyers in the rest of the world 
because there is no citation service in any other country 
to correspond with Shepard's. 


When you Shepardize you check the history and interpreta- 
tion of your case or the history as well as the construction 
of your statute—a safeguard you cannot afford to over- 
He ae in doing so many other cases come to light. 


We here at Shepard's are proud of the protection we 
have provided for tens and tens of thousands of lawyers 
since 1873. 


Shepard's Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 


Copyright, 1941, by The Frank Shepard Company 

















DAVID AND GOLIATH 





ECENTLY, an insurance matter was handled for a national 
insurance company by an eminent firm which specializes 
in insurance law, with offices in the state capitol. » Four law- 
yers represented various defendants — one of them from a 
downstate town. » The odds would certainly appear to have 
been with the insurance firm, but the whole case was decided 
by the court in the very language of the brief of the young 
downstate lawyer, for all the court said was: | 
“In the brief of certain respondents there is cited a quotation 
from 29 AMERICAN JURISPRUDENCE, page 374, which is 
singularly applicable here, namely:” . . . then follows a long 
quotation, which is precisely in point on the case and is the 
rule adopted by the court. 


Thus “David” won from “Goliath,” but the question might be 
raised: WAS NOT THE MOST IMPORTANT PART OF THE 
BATTLE WON DECEMBER 2, 1936, when the lawyer sub- 
scribed to “Amencan _Jurispruvence and thereby placed him- 
self in a position to meet the specialists on their own ground 
and emerge with a decisive victory. ' 





-Either publisher can give you details of the attractive terms, 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Rochester, N.Y. :-: New York Office, 30 Broad St 


BANCROFT-WHITNEY COMPANY 
200 McAllister St, San Francisco, Calif. 



































“The wisest are the 


most annoyed at 
the loss of Time." 


— Dante 


Save Hours of Your Time 








by using the 
“LIFE-TIME” 


KANSAS DIGEST 


It contains every modern time-saving and case-finding 
feature and includes all the well-known advantages of 
"West" Key Number Digests. Kept to date thru 
Cumulative Pocket Part Service, it literally is good 
for a lifetime of practicel 





ASK FOR FURTHER DETAILS 


WEST PUBLISHING CO. St. Paul, Minnesota 


Also for sale by 
VERNON LAW BOOK CO.— Kansas City, Mo. 
P80es 











CONSERVATION 


ANY home essentials are defense essentials, 

too. Gas for cooking, refrigeration, water 
heating and house heating is no exception. It has 
been chosen to serve in the aid of National De- 
fense in many of the defense workers homes, in 
army, navy and aircraft cantonments and in vital 
defense industries. This acceptance of gas as a 
fuel, emphasizes its value as the perfect home 
servant. 


Use Gas—Conserve Transportation. All the needed 
implements of conveyance can be utilized for de- 
fense needs, for gas is always available at your 
burner tip. 


Use Gas—Conserve Expense. Gas minimizes serv- 
ice requirements and repairs . . . provides un- 
matched economy in operation and maintenance 
when all of the comparable features are taken 
into consideration. 


Use Gas—Conserve Time. Gas is fully automatic. 
It saves in time, work and worry ... gives you 
and your family extra hours to engage in the 
many preparedness duties that are so important 
to our country’s welfare. 

You can further your contribution to defense 
conservation by greater household efficiencies. 
Installation of wall and roof insulation, storm 
SAVE sash, window stripping, automatic controls and 
for Increased proper burner adjustment will provide greater 

Taxes operating efficiency and economy. 








SAVE Conserve With Gas—the perfect servant. 
with Gas 





THE GAS SERVICE COMPANY 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features That Prove the Allis Was 
“Built for You to Enjoy” 


Kansas’ Tallest Building 
350 Fire-Proof Rooms 

11 Floors Air-Conditioned 
Ceiling Fans in Every Room 


Two-Channel Radio 

Circulating Ice Water 

Complete Electrical Outlets 
Showers Over All Baths 

Bed Reading Lamps 

Complete Banquet Facilities 
Beauty and Barber Shop 

Kit Kat Coffee Shop and Pup Lunch 





It Costs No More to Stay at the Best 


The ALLIS 


A FRIENDLY HOTEL 


BARNEY L. ALLIS, President FRANK L. RIPPLE, Manager 


























Noup’s on! 


CLE SAM’S paratroopers, going 

“downstairs” on business, carry 
three square meals in one small pock- 
et of their uniforms. 

It’s very special food—powdered, 
concentrated — calories carefully 
counted—but complete from soup to 
coffee. It gives husky men the re- 
serve power to keep going when 
other supplies are cut off. 

Reserve power is as vital in in- 
dustrial as in military emergencies. 
When defense plants began to eat 
up more and more electric power, 
reserve rations were ready. 

Reserves built up in advance by 
the business men who manage Amer- 
ica’s power companies. Reserves that 
met almost every defense demand 
overnight. 


- 


% 
Reddy Kilowatt sa 
paratroopers, K. G. & E. 


But no power reserves could con- 
tinue to satisfy hungry machines in- 
definitely. So the electric companies 
have been working fast to keep 
ahead. They put almost two million 
more horsepower into production 
during 1941. 

Here is a basic defense industry, 
able and willing to do its part— 
glad to pledge all-out cooperation 
with government and industry—un- 
til the skies and seas around Amer- 
ica are free forever! 


2 ‘And, like Uncle Sam's 

reserve power when it came 
time to go into action. Today, much of that reserve is 
building warplanes, ordnance plants and supporting 
the other industries that send their stream of supplies 
to Uncle Sam's soldiers . . . the best supply line in the 
world for the best soldiers in the world." 


KANSAS iit © ELECTRIC COMPANY “““~ 


Llectweity ” Cheaper 


* Invest in America! Buy Defense Bonds and Stamps * 











The JouRNAL 


z men who aided Alexander 
+L Graham Bell in the inventioa of 
the telephone are perpetuated today 
in many of the policies, and even ia 
the form of organization, of your tele- 

e phone service. 
Things oie 
Batt himeelf, the young inventer ... 
you may today his place is taken by Bell Tele- 
phone Laboratories, with its countless 
improvements to the telephone art. 
not know... reac 


Tuomas A. Watson, making with his 
about your own hands the first telephones . . . to- 
day his place is filled by the great 
shops of Western Electric Co., which 
Telephone supplies at a saving the materiale 
needed in the Bell System. 
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Garpomse G. Hussazp, first businces 
adviser of the infant telephone indus- 
try...and today the American Tele- 
phone and Telegraph Co., parent 
organization of the Bell System... 
whoee staff members develop more 
economical operating methods for the 
24 Bell associated companies... whose 
financing facilities make available at a 
saving, funds for necessary extensions 
to telephone lines and equipment. 


In an undertaking planned like the 
telephone service for the long pull, 
what is best for the telephone user be- 
comesin theend the course that should 
bring the surer, more enduring success. 
For more than 50 years, the savings 
from the specialized telephone organ- 
ization these men created have 
gone to give good telephone 
service at fair cost to the user. 


SOUTHWESTERN BELL TELEPHONE COMPANY 











ADVERTISING 





The Latchstring Is Always Out ! 


‘Zee’, a8 © seek westerns ont guauite SitenGiinese eutite 
you at the Jayhawk; Topeka’s newest and finest hotel. 


© 300 Modern, sttractive | © Convenient, Easy to find 
rooms Location 
@ Air Conditioned Coffee ORee, motets 


eet eee 
—__HOTEL JAYHAWK 


TOPEKA 














One of the most important decisions your client will 
make concerns the choice of an Executor and Trus- 
tee. The Central Trust Company offers you and 
your client experienced service and full co-operation. 
Our complete facilities insure prompt, efficient, and 
economical service in all fiduciary duties. For in- 
dividuals we serve as Executor, Administrator, 
Guardian, Conservator, Trustee or Agent. For Cor. 
porations we serve as Registrar and Transfer 
of stocks and as Fiscal Agent in widely varying 
capacities. 

Invested Capital Over $700,000.00 


The CENTRAL TRUST COMPANY 


Affiliated with The Central National Bank 


J. E. MERRIAM PERRY PITCHER 
President Trust Officer 

















IMPORTANT—KEEP THIS AD 





COMPLETE BANKRUPTCY BIND YOUR BAR JOURNAL 
SCHEDULES FILE 

mew agg A New Statement of are Full Cloth, per Volume 

——e. Four Sets, aR RA "1.50 Full Buckram, per Volume-....- 2.75 

Four or More Sets, each.....-- 1.25 | Full Leather, per Volume..--_--. 4.76 


THE WICHITA EAGLE PRESS @ Wichita 























